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CR-102 (June 2024) DATE: October 22,2024

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 24-21-152

Agency: Office of the Insurance Commissioner Insurance Commissioner Matter R 2024-01

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 24-11-117 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) Implementation of SSB 5986 and updates to the
Balance Billing Protection Act

Hearing location(s):

Date: Time: Location: (be specific) Comment:
November 26, 2024 [9:00 a.m. |Virtual hearing. Information can |Written comments are due to the OIC by 12:00 p.m. on
Pacific be found on the OIC website: November 26, 2024. Written comments can be emailed

Time Zone |https://www.insurance.wa.gov/im (to rulescoordinator@oic.wa.gov.
plementation-ssb-5986-and-
updates-balance-billing-

protection-act-bbpa-r-2024-01

Date of intended adoption: November 27, 2024 (Note: This is NOT the effective date)

Submit written comments to: Assistance for persons with disabilities:
Name Sydney Rogalla Contact Katie Bennett

Address PO Box 40260, Olympia, WA 98504-0260 Phone 360-725-7013

Email rulescoordinator@oic.wa.gov Fax

Fax 360-586-3109 TTY 360-586-0241

Other Email katie.bennett@oic.wa.gov

Beginning (date and time) October 23, 2024 at 12:00 a.m |Other
Pacific Time Zone
By (date and time) November 26, 2024 at 12:00 p.m. By (date) November 25, 2024 at 12 noon Pacific Time Zone
Pacific Time Zone

Purpose of the proposal and its anticipated effects, including any changes in existing rules: This rule is necessary to
update existing Chapter 284-43B WAC to include ground ambulance services in the Balance Billing Protection Act (BBPA)
under Substitute Senate Bill (SSB) 5986 (Chapter 218, Laws of 2024). The rule ensures that affected entities understand
their rights and obligations under the new law. The rule updates the BBPA rules, including but not limited to arbitrator fees
and processes authorized under RCW 48.49.135. The rule also adds a new section to Chapter 284-170 WAC to address
network access standards and contracting for behavioral health providers as it relates to patient transport to emergency crisis
behavioral health centers as alternatives to emergency departments.

Reasons supporting proposal: With the enactment of SSB 5986 it is necessary to update the existing balance billing WAC
chapter to follow the new law. These rules will facilitate implementation of the new law and ensure affected entities
understand their rights and obligations.

Statutory authority for adoption: RCW 48.02.060; RCW 48.49.100; RCW 48.49.060; Chapter 218, Laws of 2024

Statute being implemented: Chapter 218, Laws of 2024
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Is rule necessary because of a:

Federal Law? O Yes X No
Federal Court Decision? O Yes X No
State Court Decision? O Yes X No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:

Name of proponent: (person or organization) Mike Kreidler, Insurance Commissioner
Type of proponent: [ Private. [ Public. Governmental.

Name of agency personnel responsible for:

Name Office Location Phone
Drafting Sydney Rogalla gggoslid Snyder Ave SW, Suite 200 Olympia, WA 554 755 700
Implementation Ned Gaines 5000 Capitol Blvd SE Tumwater, WA 98501 360-725-7000
Enforcement Charles Malone 5000 Capitol Blvd SE Tumwater, WA 98501 360-725-7000
Is a school district fiscal impact statement required under RCW 28A.305.1357 O Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:
Name
Address
Phone
Fax
TTY
Email
Other

Is a cost-benefit analysis required under RCW 34.05.3287

Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name Simon Casson
Address PO Box 40260 Olympia, WA 98504
Phone 360-725-7000
Fax
TTY
Email rulescoordinator@oic.wa.gov
Other

0 No: Please explain:

Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please
check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

[ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

[ This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.
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I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(9)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4). (Does not affect small businesses).
LI This rule proposal, or portions of the proposal, is exempt under RCW .

Explanation of how the above exemption(s) applies to the proposed rule: The OIC has found that none of the existing
insurance companies may be considered small businesses under RCW 19.85.020(3).

Direct Health and Medical Insurance Carriers

OIC determined that health carriers are impacted by the implementation of this rule. Based on 2022 WA Employment Security
Department (ESD) Covered Employment data, health carriers are not considered small businesses, as they have on average
112 employees per firm (7,163 total employees in WA / 64 average number of firms in WA). Small business is defined as a
business entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned and operated
independently from all other businesses, and that has fifty or fewer employees (RCW 19.85.020).

(2) Scope of exemptions: Check one.

I The rule proposal: Is fully exempt. (Skip section 3.) Exemptions identified above apply to all portions of the rule proposal.
The rule proposal: Is partially exempt. (Complete section 3.) The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA): The small
business exemption identified above applies only to health carriers. Ground ambulance service organizations (GASOSs) are
considered small businesses for the purpose of this analysis. Please see the section below detailing the minor cost analysis.
I The rule proposal: Is not exempt. (Complete section 3.) No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

No  Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs.
Ground Ambulance Service Organizations

The OIC assumed most ground ambulance service organizations (GASOs) are small businesses, based on information
gathered from members of the Ground Ambulance Advisory Committee convened by the OIC.

The OIC determined the cost of compliance for GASOs to include the following:
e  Submitting the locally set rate form annually to the Commissioner
e Sending and posting the balance billing consumer protection notice

The estimated annual costs for each of these components is seen in the table below:

Cost component One-time cost Annual cost
Submitting the locally set rate form to the OIC $0 $28.16
Sending consumer notices to patients $0 $4.10

Posting consumer notices on website $111.39 $0

The average annual cost over three years for a GASO as a direct result of this rule is estimated to be $69.39.
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The OIC identified several North America Industry Classification System (NAICS) codes to fully capture organizations that
provide ground ambulance services. The table below shows the NAICS codes used, the estimated cost of compliance, and
the minor cost estimate.

Industry NAICS Industry Description Estimated Cost of Minor Cost
Code Compliance Estimate
922160 Fire protection $69.39 $1,205.00
621910 Ambulance services $69.39 $39,580.37

622 Hospitals $69.39 $915,976.13
624230 Emergency and Other Relief Services $69.39 $11,298.07

Using the fire protection NAICS code, as most GASOs are local fire districts providing ground ambulance services, the
threshold under which a full SBEIS is not triggered is $1,205. The estimated cost of compliance for this rule is $69.39. The
estimated cost of compliance is below the minor cost threshold. The figures used for this calculation are drawn from relevant
data from the U.S. Bureau of Labor Statistics, the Washington Employment Security Department, and the Washington
Department of Revenue.

] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name Simon Casson

Address PO Box 40260 Olympia, WA 98504
Phone 360-725-7000

Fax

TTY

Email rulescoordinator@oic.wa.gov

Other

Signature:

Date: October 22, 2024

-
Name: Mike Kreidler m é M/

Title: Insurance Commissioner
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AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-010 Definitions. (1) The definitions in RCW
48.43.005 apply throughout this chapter unless the context clearly re-
quires otherwise, or the term is defined otherwise in subsection (2)
of this section.

(2) The following definitions shall apply throughout this chap-

ter:

(a) "Air ambulance service" has the same meaning as defined in
RCW 48.43.005.

(b) "Allowed amount" means the maximum portion of a billed charge

a health carrier will pay, including any applicable enrollee cost-
sharing responsibility, for a covered health care service or item ren-
dered by a participating provider or facility or by a nonparticipating
provider or facility.

(c) "Balance bill"™ means a bill sent to an enrollee by a nonpar-
ticipating provider, facility, Dbehavioral health emergency services
provider or air ambulance service provider for health care services
provided to the enrollee after the provider or facility's billed
amount is not fully reimbursed by the carrier, exclusive of cost-shar-
ing allowed under WAC 284-43B-020.

(d) "Behavioral health emergency services provider" has the same
meaning as defined in RCW 48.43.005.

(e) "Cost—sharing”" has the same meaning as defined in RCW
48.43.005.

(f) "De-identified" means, for the purposes of this rule, the re-
moval of all information that can be used to identify the patient from
whose medical record the health information was derived.

((£))) (o) "Emergency medical condition" has the same meaning as
defined in RCW 48.43.005.

((4g¥)) _(h) "Emergency services" has the same meaning as defined
in RCW 48.43.005.

((#y)) (i) "Facility" or "health care facility" means:

(1) With respect to the provision of emergency services, a hospi-
tal or freestanding emergency department licensed under chapter 70.41
RCW (including an "emergency department of a hospital" or "independent
freestanding emergency department" described in section 2799A-1(a) of
the Public Health Service Act (42 U.S.C. Sec. 300gg-111l(a) and 45
C.F.R. Sec. 149.30)) or a behavioral health emergency services provid-
er; and

(ii) With respect to provision of nonemergency services, a hospi-
tal licensed under chapter 70.41 RCW, a hospital outpatient depart-
ment, a critical access hospital or an ambulatory surgical facility
licensed under chapter 70.230 RCW (including a "health care facility"
described in section 2799A-1(b) of the Public Health Service Act (42
U.S.C. Sec. 300gg-111(b) and 45 C.F.R. Sec. 149.30)).

((=)) (1) "Ground ambulance service" has the same meaning as
defined in RCW 48.43.005.
(k) "Ground ambulance services organization" has the same meaning

as defined in RCW 48.43.005.

(1) "Hospital outpatient department" means an entity or site that
provides outpatient services and:

(i) Is a provider-based facility under 42 C.F.R. Sec. 413.65;

(ii) Charges a hospital facility fee in billing associated with
the receipt of outpatient services from the entity or site; or
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(iii) Bills the consumer or their health plan under a hospital's
national provider identifier or federal tax identification number.

(()) (m) "ILocal governmental entity" has the same meaning as
defined in RCW 48.43.005.

(n) "In-network" or "participating”" means a provider or facility
that has contracted with a carrier or a carrier's contractor or sub-
contractor to provide health care services to enrollees and be reim-
bursed by the carrier at a contracted rate as payment in full for the
health care services, including applicable cost-sharing obligations. A
single case reimbursement agreement between a provider or facility and
a carrier used for the purpose described in WAC 284-170-200 consti-
tutes a contract exclusively for purposes of this definition under the
Balance Billing Protection Act and is limited to the services and par-
ties to the agreement.

((Hr)) (o) "Mutual aid" means aid rendered by a ground ambulance
services organization outside of their primary geographic area to aid
a resident of another geographic service area at the request of local
emergency responders or dispatch.

(p) "Nonemergency health care services performed by nonpartici-
pating providers at certain participating facilities" has the same
meaning as defined in RCW 48.43.005.

(()) (g) "Offer to pay," "carrier payment," or "payment noti-
fication" means a claim that has been adjudicated and paid by a carri-
er to a nonparticipating provider for emergency services or for none-
mergency health care services performed by nonparticipating providers
at certain participating facilities.

((#m)>)) (r) "Out-of-network"™ or "nonparticipating”™ has the same
meaning as defined in RCW 48.43.005.

((#r)) J(s) "Provider" means a person regulated under Title 18
RCW or chapter 70.127 RCW to practice health or health-related serv-
ices or otherwise practicing health care services in this state con-
sistent with state law, or an employee or agent of a person acting in
the course and scope of his or her employment, that provides emergency
services, or nonemergency health care services at certain participat-
ing facilities.

NEW SECTION

WAC 284-43B-025 Balance billing prohibition and consumer cost-
sharing for ground ambulance services. If an enrollee receives cov-
ered ground ambulance services:

(1) The enrollee satisfies their obligation to pay for the ground
ambulance services 1f they pay the in-network cost-sharing amount
specified in the enrollee's applicable health plan contract. The en-
rollee's obligation must be calculated using the allowed amount deter-
mined under WAC 284-43B-027. The carrier shall provide an explanation
of benefits to the enrollee and the nonparticipating ground ambulance
services organization that reflects the cost-sharing amount determined
under this subsection;

(2) The carrier, nonparticipating ground ambulance services or-
ganization, and any agent, trustee, or assignee of the carrier or non-
participating ground ambulance services organization shall ensure that
the enrollee incurs no greater cost than the amount determined under
subsection (1) of this section;
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(3) The nonparticipating ground ambulance services organization
and any agent, trustee, or assignee of the nonparticipating ground am-
bulance services organization may not balance bill or otherwise at-
tempt to collect from the enrollee any amount greater than the amount
determined under subsection (1) of this section. This does not impact
the ground ambulance services organization's ability to collect a past
due balance for that cost-sharing amount with interest;

(4) The carrier shall treat any cost-sharing amounts determined
under subsection (1) of this section paid by the enrollee for a non-
participating ground ambulance services organization's services in the
same manner as cost-sharing for health care services provided by a
participating ground ambulance services organization and must apply
any cost-sharing amounts paid by the enrollee for such services toward
the enrollee's maximum out-of-pocket payment obligation; and

(5) A ground ambulance services organization shall refund any
amount in excess of the in-network cost-sharing amount to an enrollee
within 30 business days of receipt if the enrollee has paid the non-
participating ground ambulance services organization an amount that
exceeds the in-network cost-sharing amount determined under subsection
(1) of this section. Interest must be paid to the enrollee for any un-
refunded payments at an annual rate of 12 percent beginning on the
first calendar day after the 30 business days.

NEW SECTION

WAC 284-43B-027 Payments to nonparticipating ground ambulance
services organizations. (1) Except for mutual aid transports as pro-
vided in subsection (2) of this section, until December 31, 2027, the
allowed amount paid to a nonparticipating ground ambulance services
organization for covered ground ambulance services under a health plan
issued by a carrier must be one of the following amounts:

(a) (1) The rate established by the 1local governmental entity
where the covered health care services originated for the provision of
ground ambulance services by ground ambulance services organizations
owned or operated by the local governmental entity and submitted to
the office of the insurance commissioner; or

(ii) Where the ground ambulance services were provided by a pri-
vate ground ambulance services organization under contract with the
local governmental entity where the covered health care services ori-
ginated, the contracted rate submitted to the office of the insurance
commissioner;

(b) If a rate has not been established under (a) of this subsec-
tion, the lesser of:

(1) 325 percent of the current published rate for ambulance serv-
ices as established by the federal Centers for Medicare and Medicaid
Services under Title XVIII of the Social Security Act for the same
service provided in the same geographic area; or

(ii) The ground ambulance services organization's billed charges.

(2) Until December 31, 2027, when a ground ambulance services or-
ganization provides a ground ambulance transport outside of their pri-
mary geographic service area, also referred to as mutual aid, the rate
paid is:

(a) The locally set rate for the ground ambulance services organ-
ization that provided the transport; or
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(b) If there is no locally set rate, the lesser of:

(1) 325 percent of the current published rate for ambulance serv-
ices as established by the federal Centers for Medicare and Medicaid
Services under Title XVIII of the Social Security Act for the same
service provided in the same geographic area; or

(ii) The ground ambulance services organization's billed charges.

(3) A carrier may rely in good faith upon the applicable locally
set rate submitted to the insurance commissioner under  WAC
284-43B-029. Except to the extent ©provided otherwise in WAC
284-43B-029 (4) (b), if a local governmental entity's updated rates are
not submitted 60 days in advance of the effective date of the updated
rate, as provided in WAC 284-43B-029, the carrier may rely upon the
most recent previous rate submission by that local governmental entity
for a period of 60 days following the date the updated rate is pub-
lished in the insurance commissioner's publicly accessible database.

(4) A carrier shall make payments for ground ambulance services
provided by nonparticipating ground ambulance services organizations
directly to the organization, rather than the enrollee.

(5) The allowed amount established under this section constitutes
payment in full for the services rendered. A ground ambulance services
organization may not request or require a patient at any time, for any
procedure, service, or supply, to sign or otherwise execute by oral,
written, or electronic means, any document that would attempt to
avoid, waive, or alter any provision of this section.

(6) For purposes of this section "contracted rates" means rates
established in a contract or contracts between a local governmental
entity and a private ground ambulance services organization to provide
ground ambulance services in their geographic service area.

NEW SECTION

WAC 284-43B-029 Local governmental entity rate reporting to the
insurance commissioner. (1) Each local governmental entity that has
established rates for ground ambulance services provided in their geo-
graphic area must submit the rates to the office of the insurance com-
missioner in the form and manner prescribed by the commissioner. Rates
established for ground ambulance transports include rates for services
provided directly by the 1local governmental entity and contracted
rates.

(2) Local governmental entities must include the following rate
information in their submission to the commissioner for each locally
set rate or contracted rate submitted to the commissioner:

(a) The local governmental entity's full legal name and address;

(b) The national provider identifier(s) (NPI) for any ground am-
bulance services organization to which the rate applies;

(c) The effective date of the rate and any known expiration date
of the rate;

(d) The service area of the local governmental entity, described
by listing the geographic zone improvement plan (ZIP) codes establish-
ed by the United States Postal Service that are included in the enti-
ty's service area;

(e) The applicable transport codes to which the rate applies, in-
cluding any separate mileage code or codes;
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(f) If applicable, the locally set rate for services provided to
nonresidents of the local governmental entity's service area, 1if a
distinction is made 1in rates Dbetween services provided to residents
and those provided to nonresidents.

(3) The information must be submitted electronically through the
website of the office of the insurance commissioner.

(4) Local governmental entities must submit their rates to the
commissioner on the following schedule:

(a) Updated rates must be submitted by November 1st for an effec-
tive date of January 1lst of the following year.

(b) A rate may be updated by a local governmental entity outside
of the time frame established in (a) of this subsection if the local
governmental entity finds that there is an emergent risk to the finan-
cial wviability of the ground ambulance services organization if the
rate update is delayed to a January lst effective date. To apply for
rate update exception a local governmental entity must:

(1) Follow their 1local rate setting rules and procedures and be
approved in the manner prescribed by their governing entity.

(ii) Allow 60 days from approval of the new rate to its effective
date.

(iii) Submit the updated rate to the office of the insurance com-
missioner at least 30 days prior to its effective date.

(5) For purposes of this section "contracted rates" means rates
established in a contract or contracts between a local governmental
entity and a private ground ambulance services organization to provide
ground ambulance services in their geographic service area.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-035 Arbitration initiation and selection of arbitra-
tor. (1) (a) To initiate arbitration, the carrier, provider, or fa-
cility must provide written notification to the commissioner and the
noninitiating party no later than 10 calendar days following comple-
tion of the period of good faith negotiation under WAC 284-43B-030(3)
using the arbitration initiation request form ((feund—3nPppendiz—>A—-of
this—rute)) designated by the commissioner. A request must be submit-
ted electronically through the website of the office of the insurance
commissioner. When multiple claims are addressed in a single arbitra-
tion proceeding, subsection (3) of this section governs calculation of
the 10 calendar days. Each arbitration initiation request must be sub-
mitted to the commissioner individually and constitutes a distinct ar-
bitration proceeding unless consolidation of requests is authorized by
a court under chapter 7.04A RCW. The commissioner will assign a unique
number or designation to each arbitration initiation request. The par-
ties must include that designation in all communication related to
that request. Any information submitted to the commissioner with the
arbitration initiation request must be included in the notice to the
noninitiating party under RCW 48.49.040. A provider or facility ini-
tiating arbitration must send the arbitration initiation request form
to the email address appearing on the website established by the
( (destigrated—lead—eorganization—for —administratieon—Simplificatieon—in

Washingteon——state)) commissioner under (c) of this subsection. Any pa-
tient information submitted to the commissioner with an arbitration
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initiation request form must be de-identified to ensure that protected
health information is not disclosed.

(b) The written notification to the commissioner must be made
electronically and provide dates related to each of the time period
limitations described in WAC 284-43B-030 (1) through (3) and subsec-
tion (1) (a) of this section. The commissioner's review of the arbitra-
tion initiation request form is limited to the information necessary
to determine that the request has been timely submitted and is com-
plete. The commissioner's review does not include a review of whether
particular claims included in the request are subject to chapter 48.49
RCW or whether claims are appropriately bundled under subsection (3)
of this section. A party seeking to challenge whether a claim is sub-
ject to chapter 48.49 RCW or whether claims are appropriately bundled
may raise those issues during arbitration.

(c) Each carrier must provide the ((desigrated—dead—organizatien

- i } £ } } } )) commissioner
with the email address and telephone number of the carrier's designa-
ted contact for receipt of notices to initiate arbitration. The email
address and phone number provided must be specific to the carrier
staff responsible for receipt of notices or other actions related to

arbltratlon proceedlngs ( (F= inteiat—stubmisston—eof information—+o

16—2620~<)) The carrier must keep 1ts contact information accurate and
current by submitting updated contact information to the ((designated
tead—erganizatieon)) commissioner as directed by ((that—eorganizatieon))
the commissioner.

(2) Within 10 business days of a party notifying the commissioner
and the noninitiating party of intent to initiate arbitration, both
parties shall agree to and execute a nondisclosure agreement. The non-
disclosure agreement must prohibit either party from sharing or making
use of any confidential or proprietary information acquired or used
for purposes of one arbitration in any subsequent arbitration proceed-
ings. The nondisclosure agreement must not preclude the arbitrator
from submitting the arbitrator's decision to the commissioner under
RCW 48.49.040 or impede the commissioner's duty to prepare the annual
report under RCW 48.49.050.

(3) If a nonparticipating provider or nonparticipating facility
chooses to address multiple claims in a single arbitration proceeding
as provided in RCW 48.49.040, notification must be provided no later
than 10 calendar days following completion of the period of good faith
negotiation under WAC 284-43B-030(3) for the most recent claim that is
to be addressed through the arbitration. All of the claims at issue
must:

(a) Involve identical carrier and provider, provider group or fa-
cility parties. Items and services are billed by the same provider,
provider group or facility if the items or services are billed with
the same national provider identifier or tax identification number;

(b) Involve the same or similar items and services. The services
are considered to be the same or similar items or services if each 1is
billed under the same service code, or a comparable code under a dif-
ferent procedural code system, such as current procedural terminology
(CPT) codes with modifiers, if applicable, health care common proce-
dure coding system (HCPCS) with modifiers, if applicable, or diagno-
sis-related group (DRG) codes with modifiers, if applicable; and

(c) Occur within the same 30-business-day period of one another,
such that the earliest claim that is the subject of the arbitration
occurred no more than 30 business days prior to the latest claim that
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is the subject of the arbitration. For purposes of this subsection, a
provider or facility claim occurs on the date the service is provided
to a patient or, in the case of inpatient facility admissions, the
date the admission ends.

(4) A notification submitted to the commissioner later than 10
calendar days following completion of the period of good faith nego-
tiation will be considered untimely and will be rejected. Any revision
to a previously timely submitted arbitration initiation request form
must be submitted to the commissioner within the 10 calendar day peri-
od applicable to submission of the original request. A party that has
submitted an untimely notice 1s permanently foreclosed from seeking
arbitration related to the claim or claims that were the subject of
the untimely notice.

(5) Within seven calendar days of receipt of notification from
the initiating party, the commissioner must provide the parties with a
list of approved arbitrators or entities that provide arbitration. The
commissioner will use the email addresses for the initiating party and
the noninitiating party indicated on the arbitration initiation re-
quest form for all communication related to the arbitration request.
The arbitrator selection process must be completed within 20 calendar
days of receipt of the original list of arbitrators from the commis-
sioner, as follows:

(a) If the parties are unable to agree on an arbitrator from the
original list sent by the commissioner, they must notify the commis-
sioner within five calendar days of receipt of the original 1list of
arbitrators. The commissioner must send the parties a list of two in-
dividual arbitrators and three arbitration entities within five calen-
dar days of receipt of notice from the parties under this subsection.
Each party 1is responsible for reviewing the list of five arbitrators
and arbitration entities and notifying the commissioner and the other
party within three calendar days of receipt of the list:

(1) Whether they are taking the opportunity to veto up to two of
the five arbitrators or arbitration entities on this 1list, and if so,
which arbitrators or arbitration entities have been vetoed; and

(11) If there is a conflict of interest as described in subsec-
tion (6) of this section with any of the arbitrators or arbitration
entities on the list, to avoid the commissioner assigning an arbitra-
tor or arbitration entity with a conflict of interest to an arbitra-
tion.

(b) If, after the opportunity to veto up to two of the five named
arbitrators or arbitration entities on the 1list of five arbitrators
and arbitration entities sent by the commissioner to the parties, more
than one arbitrator or arbitration entity remains on the 1list, the
parties must notify the commissioner within five calendar days of re-
ceipt of the 1list of five arbitrators or arbitration entities. The
commissioner will choose the arbitrator from among the remaining arbi-
trators on the list. If a party fails to timely provide the commis-
sioner with notice of their veto, the commissioner will choose the ar-
bitrator from among the remaining arbitrators or arbitration entities
on the list.

(6) Before accepting any appointment, an arbitrator shall ensure
that there is no conflict of interest that would adversely impact the
arbitrator's independence and impartiality in rendering a decision in
the arbitration. A conflict of interest includes (a) current or recent
ownership or employment of the arbitrator or a close family member by
any health carrier; (b) serves as or was employed by a physician,
health care provider, or a health care facility; (c) has a material
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professional, familial, or financial conflict of interest with a party
to the arbitration to which the arbitrator is assigned.

(7) For purposes of this subsection, the date of receipt of a
list of arbitrators is the date of electronic transmittal of the list
to the parties by the commissioner. The date of receipt of notice from
the parties to the commissioner is the date of electronic transmittal
of the notice to the commissioner by the parties.

(8) If a noninitiating party fails to timely respond without good
cause to a notice initiating arbitration, the initiating party will
choose the arbitrator.

(9) Where a dispute resolution matter initiated under sections
2799A-1 and 2799A-2 of the Public Health Service Act (42 U.S.C. Secs.
300gg-111 and 300gg-112) and federal regulations implementing those
provisions of P.L. 116-260 (enacted December 27, 2020) results in a
determination by a certified independent dispute resolution entity
that such process does not apply to the dispute or to portions there-
of, RCW 48.49.040 (3) (b) governs initiation of arbitration under this
chapter.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-037 Arbitration proceedings. (1) For purposes of
calculating the date that written submissions to the arbitrator under
RCW 48.49.040 are due, final selection of the arbitrator occurs on the
date that the commissioner sends by electronic transmittal the notice
of selection to the arbitrator. The parties must be copied on such no-
tice.

(2) Good cause for purposes of delay in written submissions to
the arbitrator under RCW 48.49.040 includes a stipulation that the
parties intend to complete settlement negotiations prior to making
such submissions to the arbitrator.

(3) If the parties agree on an out-of-network rate for the serv-
ices at issue or a contract rate for arbitration under RCW 48.49.135
after submitting an arbitration initiation request but before the ar-
bitrator has made a decision, they must provide notice to the commis-
sioner as provided in RCW 48.49.040(7).

(4) If an initiating party withdraws an arbitration initiation
request at any point before the arbitrator has made a decision, the
party must submit to the commissioner notice of the date of the with-
drawal of the request, as soon as possible, but no later than three
business days after the date of the withdrawal.

(5) Any enrollee or patient information submitted to the arbitra-
tor in support of the final offer shall be de-identified to ensure
that protected health information is not disclosed.

(6) The decision of the arbitrator is final and binding on the
parties and is not subject to judicial review. The arbitrator must
submit to the commissioner:

(a) Their decision, including an explanation of the elements of
the parties' submissions the arbitrator relied upon to make their de-
cision and why those elements were relevant to their decision; and

(b) The information required in RCW 48.49.050 using the form

( (Founrd—dn—Pppendix—PB—to—this—rute)) designated by the commissioner,
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or for arbltratlon proceedings under RCW 48.49.135, using the form
( (Founrd—rnAppendix—Cc—teo—this—rulte)) designated by the commissioner.

(7) (a) For the calendar year beginning January 1, ((26823)) 2025,
arbitrators must charge a fixed fee for single claim proceedings with-
in the range of (($266—$658)) $200 to $1,000. If an arbitrator chooses
to charge a different fixed fee for bundled claim proceedings, that
fee must be within the range of (($268—5868)) 5268 to $1,500. As part
of the bundled determination fee, arbitrators are permitted to charge
an additional tiered fee within the range of $75 to $250 for every ad-
ditional 25 line items within a bundled claims dispute beginning with
the 26th line item. Beginning January 1, 2024, and January 1lst of each
year thereafter, the arbitrator may adjust the fee range by the annual
consumer price index-urban as determined annually by the United States
Bureau of Labor Statistics.

(b) Expenses incurred during arbitration, including the arbitra-
tor's expenses and fees, but not including attorneys' fees, must be
divided equally among the parties to the arbitration. Arbitrator fees
must be paid to the arbitrator by the parties within 30 calendar days
of receipt of the arbitrator's decision by the parties.

(c) If the parties reach an agreement before the arbitrator makes
their decision, the arbitrator fees must be paid by the parties within
30 calendar days of the date the settlement is reported to the commis-
sioner as required under RCW 48.49.040.

(8) RCW 48.49.040(13) governs arbitration proceedings initiated
under RCW 48.49.135. The determination of the rate to be paid to the
out-of-network or nonparticipating provider must be accomplished
through a single arbitration proceeding.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-040 Determining whether an enrollee's health plan is
subject to the requirements of the act. (1) To implement RCW
48.49.170, carriers must make information regarding whether an enrol-
lee's health plan is subject to the requirements of chapter 48.49 RCW
or section 2799A-1 et seq. of the Public Health Service Act (42 U.S.C.
Sec. 300gg-111 et seqg.) and federal regqulations implementing those
provisions of P.L. 116-260 available to providers ((amd)), facilities,
and ground ambulance services organizations by:

(a) Using the most current version of the Health Insurance Porta-
bility and Accountability Act (HIPAA) mandated X12 Health Care Eligi-
bility Benefit Response (271) transaction information through use of
the most appropriate standard message that is placed in a standard lo-
cation within the 271 transaction;

(b) ((Beginn ; '

1o 11 2] o .
Tt LIJ.J.J.J.LJ.\j ForeSy

3 T v
‘e r—PBeginning—Jdanvary—++—20235)) Using the appropriate version of
the Health Insurance Portability and Accountability Act (HIPAA) manda-

ted X12 Health Care Claim Payment and Remittance Advice (835) transac-
tion through compliant use of the applicable X12 industry standard Re-
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mark Code to indicate whether a claim was processed in accordance with
this state's balance billing rules or the federal No Surprises Act.

(2) The ((desigrated—tead—organization for administrative simpti—
fHHeationin Washingten—state)) commissioner:

(a) After consultation with carriers, providers and facilities
through a new or an existing workgroup or committee, must post the
language of the most appropriate standard message and the location
within the 271 transaction in which the message is to be placed on its
website ((ep—eor—before November—3+—2022));

(b) ((Must—post—on—itowebsite onor before December 1, 2020, in-

+e)})) Must post on its website ((emr—eor—before DbBeecember—3+—20227))
instructions on compliant use of the appropriate X12 industry standard
Remark code or codes as provided in subsection (1) ((4e)})) (b) of this
section; and

((#e)) (c) Must post on its website ((emp—eor—before—Peecember—1+
2620+)) the information reported by carriers under WAC 284-43B-035(1).

(3) A 1link to the information referenced in subsection (2) of
this section also must be posted on the website of the office of the
insurance commissioner.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-050 Notice of consumer rights and transparency. (1)
The commissioner shall develop a standard template for a notice of
consumer protections from balance billing under the Balance Billing
Protection Act and the federal No Surprises Act (P.L. 116-260). The
notice may be modified periodically, as determined necessary by the
commissioner. The notice template will be posted on the public website
of the office of the insurance commissioner.

(2) The standard template for the notice of consumer protections
developed under subsection (1) of this section must be provided to
consumers enrolled in any health plan issued in Washington state as
follows:

(a) Carriers must:

(1) Include the notice in the carrier's communication to an en-
rollee, in electronic or any other format, that authorizes nonemergen-
cy services to be provided at facilities referenced in WAC 284-43B-010
(2) (=) (4) (ii);

(i1) Include the notice in each explanation of benefits sent to
an enrollee for items or services with respect to which the require-
ments of RCW 48.49.020 and WAC 284-43B-020 apply;

(iii) Post the notice on their website in a prominent and rele-
vant location, such as in a location that addresses coverage of emer-
gency services and prior authorization requirements for nonemergency
health care services performed by nonparticipating providers at cer-
tain participating facilities; and

(iv) Provide the notice to any enrollee upon request.

(b) Health care facilities ((awmd)), providers, and ground ambu-
lance services organizations must:
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(1) For any facility ((e¥)), provider, or ground ambulance serv-
ices organization that is owned and operated independently from all
other businesses and that has more than 50 employees, upon confirming
that a patient's health plan is subject to the Balance Billing Protec-
tion Act or the federal No Surprises Act (P.L. 116-260):

(A) Include the notice in any communication to a patient, in
electronic or any other format related to scheduling of nonemergency
health care services performed by nonparticipating providers at cer-
tain participating facilities. Text messaging used as a reminder or
follow-up after a patient has already received the full text of the
notice under this subsection may provide the notice through a link to
the provider's webpage that takes the patient directly to the notice.
Telephone calls to patients following the patient's receipt of the
full text of the notice under this subsection do not need to include
the notice; and

(B) For facilities providing emergency services, including behav-
ioral health emergency services providers or ground ambulance services
organizations, provide or mail the notice to a patient within 72 hours
following a patient's receipt of emergency services.

(ii) Post the notice on their website, if the provider, behavio-
ral health emergency services provider ((e¥)), facility, or ground am-
bulance services organization maintains a website, in a prominent and
relevant location near the 1list of the carrier health plan provider
networks with which the provider, behavioral health emergency services
provider ((e®)), facility, or ground ambulance services organization
is an in-network provider;

(iii) If services were provided at a health care facility or in
connection with a visit to a health care facility, provide the notice
to patients no later than the date and time on which the provider or
facility requests payment from the patient, or with respect to a pa-
tient from who the provider or facility does not request payment, no
later than the date on which the provider or facility submits a claim
to the carrier; and

(iv) Provide the notice upon request of a patient.

(3) The notice required in this section may be provided to a pa-
tient or an enrollee electronically if it includes the full text of
the notice and if the patient or enrollee has affirmatively chosen to
receive such communications from the carrier, provider, or facility
electronically. Except as authorized in subsection (2) (b) (i) (A) of
this section, the notice may not be provided through a hyperlink in an
electronic communication.

(4) For claims processed on or after July 1, 2020, when process-
ing a claim that is subject to the balance billing prohibition in RCW
48.49.020 or 48.49.200, the carrier must indicate on any form used by
the carrier to notify enrollees of the amount the carrier has paid on
the claim:

(a) Whether the claim is subject to the prohibition in the act;

and

(b) The federal Center for Medicare and Medicaid Services indi-
vidual national provider identifier number, and organizational nation-
al provider identifier number, if the provider works for an organiza-
tion or is in a group practice that has an organization number.

(5) Carriers must ensure that notices provided under this subsec-
tion are inclusive for those patients who may have disabilities or
limited-English proficiency, consistent with carriers' obligations un-
der WAC 284-43-5940 through 284-43-5965. To assist in meeting this
language access requirement, carriers may use translated versions of
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the notice of consumer protections from balance billing posted on the
website of the office of the insurance commissioner.

(6) A facility, behavioral health emergency services provider
((e¥)), health care provider, or ground ambulance services organiza-
tion meets its obligation under RCW 48.49.070 or 48.49.080, to include
a listing on its website of the carrier health plan provider networks
in which the facility or health care provider participates by posting
this information on its website for in-force contracts, and for newly
executed contracts within 14 calendar days of receipt of the fully
executed contract from a carrier. If the information is posted in ad-
vance of the effective date of the contract, the date that network
participation will begin must be indicated.

(7) Not less than 30 days prior to executing a contract with a
carrier:

(a) (1) A hospital, freestanding emergency department, behavioral
health emergency services provider or ambulatory surgical facility
must provide the carrier with a list of the nonemployed providers or
provider groups that have privileges to practice at the hospital,
freestanding emergency department, behavioral health emergency serv-
ices provider or ambulatory surgical facility;

(ii) A hospital, hospital outpatient department, critical access
hospital or ambulatory surgical center must provide the carrier with a
list of the nonemployed providers or provider groups that are contrac-
ted to provide nonemergency health care services at the facility.

(b) The 1list must include the name of the provider or provider
group, mailing address, federal tax identification number or numbers
and contact information for the staff person responsible for the pro-
vider's or provider group's contracting.

(c) Any facility providing carriers information under this sub-
section must notify the carrier within 30 days of a removal from or
addition to the nonemployed provider list. The facility also must pro-
vide an updated list of these providers within 14 calendar days of a
written request for an updated list by a carrier.

(8) A participating provider must submit accurate information to
a carrier regarding the provider's network status in a timely manner,
consistent with the terms of the contract between the provider and the
carrier.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-060 Enforcement. (1) (a) If the commissioner has
cause to believe that any health facility, behavioral health emergency
services provider ((e¥)), provider, or ground ambulance services or-

ganization has engaged in a pattern of unresolved violations of RCW
48.49.020 ((e¥)), 48.49.030, or 48.49.200 the commissioner may submit
information to the department of health or the appropriate disciplin-
ing authority for action.

(b) In determining whether there 1s cause to believe that a
health care provider, behavioral health emergency services provider
((ev)), facility, or ground ambulance services organization has engag-
ed in a pattern of unresolved violations, the commissioner shall con-
sider, but is not limited to, consideration of the following:
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(1) Whether there is cause to believe that the health care pro-
vider, behavioral health emergency services provider ((e¥)), facility,
or ground ambulance services organization has committed two or more
violations of RCW 48.49.020 ((e®)), 48.49.030, or 48.49.200;

(ii) Whether the health care provider, behavioral health emergen-
cy services provider or facility has failed to submit claims to carri-
ers containing all of the elements required in WAC 284-43B-030(1) on
multiple occasions, putting a consumer or consumers at risk of being
billed for services to which the prohibition in RCW 48.49.020 or
48.49.200 applies;

(iii) Whether the health care provider, behavioral health emer-
gency services provider or facility has been nonresponsive to ques-
tions or requests for information from the commissioner related to one
or more complaints alleging a violation of RCW 48.49.020 ((e®)).
48.49.030, or 48.49.200; and

(iv) Whether, subsequent to correction of previous violations,
additional violations have occurred.

(c) Prior to submitting information to the department of health
or the appropriate disciplining authority, the commissioner may pro-
vide the health care provider, behavioral health emergency services
provider ((e®)), facility, or ground ambulance services organization
with an opportunity to cure the alleged violations or explain why the
actions in question did not violate RCW 48.49.020 ((e®)), 48.49.030,
or 48.49.200.

(2) In determining whether a carrier has engaged in a pattern of
unresolved violations of any provision of this chapter, the commis-
sioner shall consider, but 1s not limited to, consideration of the
following:

(a) Whether a carrier has failed to timely respond to arbitration
initiation request notifications from providers or facilities;

(b) Whether a carrier has failed to comply with the requirements
of WAC 284-43-035 related to choosing an arbitrator or arbitration en-
tity;

(c) Whether a carrier has met its obligation to maintain current
and accurate carrier contact information related to initiation of ar-
bitration proceedings under WAC 284-43-035;

(d) Whether a carrier has complied with the requirements of WAC
284-43-040;

(e) Whether a carrier has complied with the consumer notice re-
quirements under WAC 284-43-050; and

(f) Whether a carrier has committed two or more violations of
chapter 48.49 RCW or this chapter.

AMENDATORY SECTION (Amending WSR 23-01-110, filed 12/19/22, effective
1/19/23)

WAC 284-43B-070 Self-funded group health plan opt in. (1) A
self-funded group health plan that elects to participate in RCW
48.49.020 through 48.49.040 ((and)), 48.49.160, and 48.49.200, shall
provide notice to the commissioner of their election decision on a
form prescribed by the commissioner. The completed form must include
an attestation that the self-funded group health plan has elected to
participate in and be bound by RCW 48.49.020 through 48.49.040,
48.49.160, 48.49.200 and rules adopted to implement those sections of
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law. If the form is completed by the self-funded group health plan,
the plan must inform any entity that administers the plan of their
election to participate. The form will be posted on the commissioner's
public website for use by self-funded group health plans.

(2) A self-funded group health plan election to participate is
for a full year. The plan may elect to initiate its participation on
January 1st of any year or in any year on the first day of the self-
funded group health plan's plan year.

(3) A self-funded group health plan's election occurs on an annu-
al basis. On its election form, the plan must indicate whether it
chooses to affirmatively renew 1its election on an annual basis or
whether it should be presumed to have renewed on an annual basis until
the commissioner receives advance notice from the plan that it is ter-
minating its election as of either December 31st of a calendar year or
the last day of its plan year. Notices under this subsection must be
submitted to the commissioner at least 15 days in advance of the ef-
fective date of the election to initiate participation and the effec-
tive date of the termination of participation.

(4) A self-funded plan operated by an out-of-state employer that
has at least one employee who resides in Washington state may elect to
participate in balance billing protections as provided in RCW
48.49.130 on behalf of their Washington state resident employees and
dependents. If a self-funded group health plan established by Washing-
ton state employer has elected to participate in balance billing pro-
tections under RCW 48.49.130 and has employees that reside in other
states, those employees are protected from balance billing when re-
ceiving care from a Washington state provider.

(5) Self-funded group health plan sponsors and their third party
administrators may develop their own internal processes related to
member notification, member appeals and other functions associated
with their fiduciary duty to enrollees under the Employee Retirement
Income Security Act of 1974 (ERISA).

NEW SECTION

WAC 284-43B-105 Forms. All required forms referenced in this
chapter, shall be on forms designated by the commissioner for that
purpose. The forms will be available on the commissioner's website.
Any new or updated forms will be posted on the commissioner's website
at least 30 days before their effective date.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 284-43B-085 Appendix A.
WAC 284-43B-090 Appendix B.
WAC 284-43B-095 Appendix C.
WAC 284-43B-100 Appendix D.
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NEW SECTION

WAC 284-170-205 Behavioral health emergency services provider
contracting. (1) Issuers must meet the network access standards of
this chapter related to emergency mental health services and substance
use disorder services, including services provided by behavioral
health emergency services providers. An issuer that is unable to meet
these standards must file an alternative access delivery request as
provided in this chapter.

(2) In accepting and reimbursing billing for behavioral health
crisis services provided by nonparticipating behavioral health emer-
gency services providers for behavioral health emergency services un-
der RCW 48.43.093, issuers must:

(a) Accept and reimburse billing for behavioral health crisis
services submitted by behavioral health agencies that are licensed in
good standing and certified to provide crisis services by the Washing-
ton state department of health under chapter 246-341 WAC and are de-
fined as behavioral health emergency services providers under RCW
48.43.005, or from behavioral health administrative services organiza-
tions, as described in RCW 71.24.045. Issuers, providers, and behavio-
ral health administrative organizations may, by mutual agreement, de-
fine payment methodologies for payment of behavioral health crisis
services;

(b) Accept and reimburse billing codes for behavioral health cri-
sis services included in the service encounter reporting instructions
issued and periodically updated by the Washington state health care
authority.

(3) In contracting with behavioral health emergency services pro-
viders, issuers must:

(a) To reduce administrative burden on behavioral health emergen-
cy services providers, initially engage in good faith efforts to con-
tract with behavioral health administrative service organizations, as
described in RCW 71.24.045, that have contracts with a sufficient num-
ber of behavioral health emergency services providers in their region.
If a behavioral health administrative services organization is unwill-
ing or unable to contract with an issuer, the issuer must engage in
good faith efforts to contract directly with a sufficient number and
type of behavioral health emergency services providers to meet the
network access standards of this chapter;

(b) Contract with behavioral health emergency services providers
as licensed behavioral health agencies, as provided in (c) of this
subsection. RCW 48.43.005 defines "health care provider" as a person
regulated under Title 18 RCW or chapter 70.127 RCW, to practice health
or health-related services or otherwise practicing health care serv-
ices in this state consistent with state law. As such, contracting for
behavioral health emergency services cannot be limited to health care
providers whose scope of practice includes independent practice. If a
health care provider holding, for example, an associate license under
RCW 18.225.145 or an agency-affiliated counselor license under chapter
18.19 RCW 1is employed by a behavioral health emergency services pro-
vider, that license holder or the provider, on their behalf, must be
allowed to bill the issuer for emergency services, as defined in RCW
48.43.005.

(c) With respect to credentialing:

(1) For contracts with behavioral health administrative services
organizations, the carrier must delegate credentialing of behavioral
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health emergency services providers to the behavioral health adminis-
trative service organization; and

(ii) For contracts directly with behavioral health emergency
services providers, and for credentialing delegated to behavioral
health administrative service organizations under (c) (i) of this sub-
section, the issuer's credentialing standards must be satisfied by a
showing that the behavioral health emergency services provider is 1li-
censed in good standing and certified to provide crisis services by
the Washington state department of health under chapter 246-341 WAC.
The issuer may not impose additional credentialing regquirements.
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