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In the Matter of: ) Docket No. 13-0293
)
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) INTERVENORS® JOINT
A Washington Not-For-Profit Corporation. ) MOTION FOR SUMMARY
) JUDGMENT
)
)
I, JAY FATHI, declare as follows:
1. I have been a board certified family medicine physician in Washington State since

1996 and am currently the President and CEO of Coordinated Care Corporation (“Coordinated
Care™). I make this declaration in support of Coordinated Care’s Petition for Intervention. Tam
over the age of 18, competent to testify, and make the following statements based on my
personal knowledge.

2. In 2012, Washington Insurance Commissioner Mike Kreidler began the review
process for participation in the Washington Health Benefits Exchange (“HBE™). Coordinated
Care submitted proposed rates, proposed contract forms, actuarial information, and other
information required by the Patient Protection and Affordable Care Act (“ACA”) and the
Washington Office of Insurance Commissioner (“OIC”) for inclusion in the 2014 HBE. In

particular, Coordinated Care submitted multiple documents to the OIC establishing its network
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adequacy by both specialty and primary care provider-covered person ratios and by geographic
accessibility, including its Form A filings and its Network Access Plan.

3. Coordinated Care expended significant time and resources to create HBE network
plans that deliver high-quality and affordable healthcare for vulnerable, low-income individuals
and families, especially those who churn on and off of Medicaid. It is able to do so, in part,
because Coordinated Care is not forced to contract with Seattle Children’s Hospital (“SCH”) at
its substantially higher rates. Coordinated Care currently has a high-quality and robust provider
network, which includes over 8,000 providers and 28 hospitals. Its network includes appropriate
specialists, hospital services, and ancillary services in every county for which it offers an
exchange plan. Enrollees are able to obtain all covered services without unreasonable delay.

4, The OIC initially declined to approve Coordinated Care’s plan because of, among
other reasons, an alleged absence of pediatric specialty providers within Coordinated Care’s
proposed network. The OIC noted Coordinated Care’s failure to confract with Seattle Children’s
Hospital (“SCH”). Coordinated Care appealed this decision with the OIC. In the appeal,
Coordinated Care argued that it has an adequate network for providing pediatric services,
including hospital services. After a three-day hearing, the Chief Presiding Officer agreed with
Coordinated Care and ruled that Coordinatéd Care’s network was adequate, Attached hereto as
Exhibit A is a true and correct copy of the Final Order, dated September 3, 2013, entered by the
Chief Presiding Officer in Coordinated Care’s administrative appeal of the OIC’s July 31, 2013
disapproval of Coordinated Care’s plans. On November 15, 2013, the Chief Presiding Officer
denied the OIC’s motion for reconsideration of the Final Order. Attached hereto as Exhibit B is
a true and correct copy of the Order on OIC’s Motion for Reconsideration.

5. Following the issuance of the Final Order, the OIC reviewed Coordinated Care’s
network again and, on September 5, 2013, approved the plans. On September 6, 2013, the
Washington State Health Benefits Exchange Board certified the plans for the 2014 Exchange.
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6. Coordinated Care offers three separate plans on the Exchange (gold, silver, and

bronze) in 14 different counties in Washington State. As a result of the federal subsidies and

Coordinated Care’s low prices, many of the consumers who purchase insurance through

Coordinated Care (i.e., many who churn on and off of Medicaid) can obtain services without

charge.

7. Coordinated Care’s HBE network includes an abundance of pediatric providers

around the state, including pediatric specialists and four hospitals with distinct pediatric specialty

care and services. Specifically, Coordinated Care’s network includes the Providence Health

Services/Swedish system, which provides extensive, in-depth, specialty pediatric care and

comprehensive pediatric services at multiple sites statewide, including King County, Also

included in the network is Providence Sacred Heart Children’s Hospital in Spokane, which

provides among other things specialty and comprehensive pediatric services including cancer

and cardiac care, and Shriners Hospital for Children in Spokane, which provides additional

specialty pediatric services.

8. The majority of pediatric care in our state can be delivered at hospitals other than

SCH. Below are examples of the types of services that each of these participating hospitals

provide to children:

Proifidél_lce Sacred Heart | Pediatrics at Swedish Providence Regional e URES
. " PR R A e N o | Shriners Hogpital for-
Children's Hospital in Medical Center in Medical Centeér in R DR
‘ . - |~ Children in Spokane -
Spokane Seattle Everett DR I Se
Neonatal Intensive Care ) .
Ouncology & Hematology Gastroenterology (Level TIT) Orthopedics
. ] Neonatal Intensive Care Pediatric Intensive Care .
Necnatal Intensive Care (Level TIT) Unit Cleft Lip and Palate
. . ) Pediatric Intensive Care Infant Special Care Unit -
Pediatric Intensive Care Unit (PICU) (1sCU) Psychology and Psych]atry
I i Level IT Infant Special Children’s Center (for Post-trauma
Podiatric Level Il Trauma Care Unit (ISCU) neurodevelopment) Reconstruction
. . Providence Regional -
Neurology Orthopedics Cancer Partnership Nutrition
Cardiac Care Sport Medicine Burn Care
. Neurosurgery General Surgery Spinal Cord Injury
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Surgery Neurology 3D Imaging
Transplant Services Endocrinology Research
Adolescent Medicine Nephrology Physical and Qcoupational
therapy
Developmental Medicine Urology Limb lengthening surgery
Endocrinology Ear, Nose and Throat Orthotics and prosthetics
(Genetics Epilepsy Pain management
Nephrology Infections Disease Speech therapy
Palliative Care Emergency Room Care coordination
. . Child life & recreation
Psychiatry Therapy Services thetapy
) Growth and Integrated . e
Pulmonary Nutrition (GAINS) Fitness training
Research Nuirition
Urology Hospitalists
Emergency Thyroid Program
Gastroenterology Precedural Sedation
Child Life Specialists
9. Coordinated Care did not contract with SCH for its Exchange offerings because

SCH would only accept fuli commercial rates, the highest payment rates available. On a cost per

day basis, SCH is at least two times the rates paid at other facilities for similar services. Paying

those rates would unnecessarily drive up the overall cost of the product to consumers.

10. The absence of SCH from Coordinated Care’s HBE network does not mean that

Coordinated Care will not utilize SCH’s services when necessary to provide covered benefits to

its enrollees. As with any network, there may be rare or unique types of care that are not

provided by the providers in Coordinated Care’s network. In those cases, the service is covered

through a single case agreement. Pursuant to such single case agreements, individuals enrolled

in a plan with Coordinated Care can receive necessary services from out-of-network providers

(such as SCH) if no in-network providers can provide the service, and Coordinated Care will

reimburse the out-of-network providers for those services at no added expense to the enrolled

member, These agreements are not necessarily negotiated in advance, Indeed, in some cases,

Coordinated Care is simply billed for the service. Coordinated Care can later negotiate the costs

with the provider or pay the invoiced amount, Single case agreements are standard practice in
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the industry and are a seamless process to provide necessary care through out-of-network
providers, A common example is when a consumer is traveling out of his own service area and
needs emergency services from an out-of-network provider.

11. Single case agreements do not result in any consumer risk, whether in terms of
access to care or additional charges. For example, if a member needs pediatric services only
available through an out-of-network provider, that member wil! receive the covered benefits
from the provider at the same benefit level as if the benefit were obtained from an in-network
provider. Coordinated Care’s members have the same coverage, deductibles, co-pays, co-
insurance, and out of pocket maximums as they would if they obtained the service from a
network provider, Although carrier approval for such unique care is generally required, no prior
approval is required for emergency situations. And the consumer is not required to wait for
Coordinated Care to negotiate a contract with the out-of-network provider prior to receiving
medical services. The member simply receives the needed care. Coordinated Care intends to
pay for all approved, out-of-network, covered services performed by SCH for its members,

12, Coordinated Care’s health plans include the benefits and services covered by
Washington’s selected benchmark plan (i.e., the Innova small group plan offered by Regence
Blue Shield), as well as the services defined in Section 1302(b) of the ACA. Specifically,
Coordinated Care’s HBE plans include the essential health benefit categories specified in Section
1302(b) of ACA including, but not limited to, ambulatory patient services, emergency services,
hospitalization, maternity and newborn care, mental health and substance abuse services,
including behavioral health treatment, prescription drugs, rehabilitative and habilitative services
and devices, laboratory services, preventive and wellness services and chronic disease
management, and pediatric services, including oral and vision care, mandated benefits pursuant
to Title 48 RCW enacted before December 31, 2011. Coordinated Care has contracted with
multiple providers to develop a comprehensive provider network that is capable of providing all

essential health benefits, including pediatric services, without SCH’s inclusion.
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13.  Coordinated Care’s plans also have a sufficient number and geographic
distribution of essential community providers, where available, to ensure reasonable and timely
access o a broad range of such providers for low-income, medically underserved individuals in
the service areas in Coordinated Care’s HBE plans. As shown by its QHP applications,
Coordinated Care’s HBE plans demonstrate that at least 20 percent of available essential
comumunity providers (“ECP”) in the plans’ respective service areas participate in Coordinated
Care’s provider networks. Coordinated Care’s plans also offer contracts prior to the coverage
year to (1) all available Indian providers in the service area, using the model QHP addendum for
Indian providers developed by CMS; and (2) at least one ECP in each ECP category in each
county in the service area, where an ECP in that category is available,

14, Over 7,000 people are enrolled in Coordinated Care’s plans to date. We expect to
have over 9,000 enrolled on February 1, 2014,

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge,

SIGNED at Tacoma, Washington this 17th day of January, 2014.

I >

Jay Fathi, @Pf
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Pursuant to RCW 34,035,434, 34,05.461, 48.04.010 and WAC 10-08-210, and afler notice to all
interested parties and persons the above-entitled matier came on regularly for hearing before the
Washington. State Insurance Commissioncr commencing at 9:00 a.m. on August 26, 2013, and
" continned on August 27 and 28, 2013 undil ity conclusion, All peraons to be affected by the
above-entitled matler were givent the right to be present at such hearing during the giving of
testitnony, and had reasonable opportunity to fuspect all documentary evidonce. The Insurance
Commissioner appeared pro se, by and through Andrea Philhower, Esq., Staff Attorney, and
Charles Brown, Scolor Staff Aftorpcy, in his Logal Affairs Division, Coordinated Care
Corporation appeared by and through its aftorneys Maren Notton, Esq. and Gloria Hong, Esq. of
Stoel Rives LLP,

NATURE OF PROCEEDING

The purpose of the hearing was 1o take testimony and evidence and hear arguments as to whether
the Insurance Commissioner’s July 31, 2013 disapproval of Coordinated Care Corporation’s
form, rate and binder filings submitted on July 25, 2013 for its Bronze, Silver end Gold
Individual Plan Filings (Ilealfh Maintenance Organization Agreements) for 2014 sales through
the new Washington State Health Benefits Exchange was in complinnce with applicable rules
and therefore the disapproval should be upheld, or whether the disapproval wes not in
compliance with applicable rules and thercfore should be set aside.

FINDINGS OF FACT

Havintg considered the evidence and arguments presented at the hearing, and the documents oo
file herein, the undersigned presiding officer designated 1o hear and determing this matier finds
ag follows:

1. The hearing was duly and properly convened and all substantive and procedural
requirements under the laws of the state of Washingion have been satisfied, This Owder is
emtercd pursuant to Title 48 RCW and speclficatly RCW 48.04; ‘Title 34 RCW, and regulations
pursuant thereto,

2, The Affordable Care Act ("ACA™) was placed inio law on March 23, 2010, [Tostimony
of Jennifer Kreitler, Senior Insuranoce Policy and Compliance Analyst, Ratss and Torms
Division, Oftice of the Insurance Commissioner,] Very bricfly, the ACA mandales a much
wider accrgsibility to health care coverage in all states through the availability of health plans
contemplated in the ACA (identified as “Exchange Plans”), In compliance with the ACA’s
mandate, Washinglon statc has chosen to have its slate Exthange plans governod by a
public/private partnership called the Washington State Health Benefits Fxchange (“Fxchange”),
Under this process, disabilily carriers, health maintenance organizations and health care service
contractors licensed by the Washington Stete Ingurance Commissloner (“OIC™) who wish to scll
health plans to Washington residents through the Rxchange must submit their form, rate and
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binder filings pertinent to each plan they seek 1o sell, to the OIC., The OIC is responsible to
review the form, rate and binder filings for each plan and 1) apply the federal mles periatning to
Exchange plans and also 2) apply the correct provisions of the Washingion State Yosurance Code
and regulations which pertain fo the particulm type of health contract belng filed for approval
(e.g., disability insurance coniract, health maintenance organization agresment, health cate
service contract), If the OIC determines that these filings comply with federal and state statutes,
regulations, guidelines and interpretations thereof, the OIC is to approve thesc filings and
transmit them to the Exchange. The Exchange then reviews the filings, certifies them as
Exchange products if appropriate, and sends them to the federal government with the advice that
those certified filings will be the Exchange plans which carriers will offet in this state through
the Bxehange, [Testimony of Kreitler.)

i The ACA Ineludes time frames for stetes’ compliance which ave fairly short given that
the ACA requirey that carriers wishing to sell their plans through the Fxchange must 1) submit
their form, rate and binder filings relevant to each plan to the OIC for upproval; 2) have them
comprehensively reviewed hy the OIC; 3) have them approved by the OIC; 3) haye lhem
certified by the Ixchange; and 4) have them approved by the fedsral government, all in time fo
have them on the market in this state by October 1, 2013, As part of its review process, the QIC
and afl states arc required to apply federal mles and interpretations in developing their own
procedures for filing and review of these proposed Exchange Plans. [n addition, beginning some
time after enactment of the ACA, on 100 or more occasions the vavious federal agencies and
divisions of the federal government have drafied, adopied and even amended federal regulations,
held meetings with states by telephove, webinar and in person, and have published and
distributed guidelines, question and answer series and other materials intetpreting the
requirements of the ACA and have published later documents changing their intorprefation of
some of the federal rules and including different or new requirements for stateg to receive,
wnderstand and apply in their review of HExchange filings, [Testimony of Kreitlor,] For this
reason, States have been challenged {o remain ourrent in receiving, clarifying sud applying these
federal rules in the states” review process. Changes have beon received by the OIC from the
federal govermment since at least 2012 through at least June 2013, [Testimony of Kreitler.} For
these reasons, and spocifically because the federal government did not finally establish clear
deadlings for this process for some time, tho OIC was unable to provide clear deadlines to
carriers for filing with the OIC until December 2012 and carriers could not make their initial
filings for comprehensive review and approval by the OIC unfif April 2012, [Testimony of
Kreitter,] In addition, while it has no authority to adopt regulations becavse it {s not a public
agency, the Exchange did establish i3 own guitelines for compliance, requiring the OIC to have
reviewed, approved or disapproved, and subinitted those approved filings to the Exchange for
certification by July 31, 2013 go that it could review and submit them to the federal government
in time fo meet its own deadline. Apparently, however, according to statements made by OIC
counsel during the hoaring, fhe Exchange hes extended its deadline for the OIC to submit
approved plans to the Ixchange from July 31 until September 4 and theteby has impheltly
extended the July 31 deadline for carriers to submit/amend fllings with the OIC and for the OIC
to approve them,
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4, Since enactment of the ACA, the OIC has presenled many training sessions,
presentations, publications and personal assisiance to carriers fo inform them about what these
Exchange plang must Include and how their form fillngs, rate filingg and binders should be filed
with the OIC. Indeed the OIC has presented sossipns and distributed publications on the federal
changes when they have occurred as well. [Testimony of Kreitler; Ex. 20, OIC's List of
Tralning Seminars with dates presented; Bxs. 21 through 38, OIC publications assisting carricrs
in making Exchange plan filings from June 6, 2012 {o cutrent.] Of significance, in presentations
and publications, the OIC cautioned carriers to concentrate on making certaln they had adequate
networks associated with tho Exchenge ﬁhngs. [Testimony of Kreitler; Bx, 23, p.22, July 10,
2012 OIC publication to carriers,]

3, Coordinated Care Corporation (“Company™) was formed in 2012 end is authorized by the
OIC to do business in Washington as a health maintenancs organizatlon. To date, the Compuny
has offered and sold health plans associated with Washington’s Medicaid programs, Although
the Company has not submitted filings for, or conducted, health maintenance organization
agroements outside of the Mediceid arena in Washington state before, the Company has had
Exchange plans certifled and approved by other states. In addition, ifs parent company is
Centene, a large Indiana health care entity with health plans currently approved and being sold in
many states (although not Washington), [Testimony of D, Jay Fathi, President and CEQ,
Coordinated Care Corporation.]

6. Onc or more representatives of Coordinatod Care Corporation (“Company”) attended all
training sessiony presented by the OTC, [Testimony of Kreiiler.] Tn addition, thc Company hired
consultant Ginny McHuogh of McHugh Consulting Firm to agsist it in preparing its form, rate and
binder filings for the QIC*s approval to sell through the Exchange, [Hercinaficr, the Company’s
form, rate and binder filings submitted to the OIC for approval to sell through the Exchange arc
referred to collectively as the Company’s “filings” or “filing’” unloss olherwise noted,]

- T, On or about December 6, 2012 the OIC published its “key dates for filings” providing
that catriers could make their first filing on April 1, 2013 with the form, rate and binder filings
all completed by May | and specified that July 31 would be the OIC’s final date for approval of
the filings. [Testimony of Kreitler.] Thesc dates were not frm deadlines, but just suggested by
the QIC. [Testimony of Kreitlar.] Therefore, carriers had four months under these guidelines to
file and have their Bxchange filings approved by the OIC, [Testimony of Kreitler,] In fact, the
QIC moved these timelines by Beth Berendt, then Deputy Commissioner of the OIC’s Rates and
Forms Division, to as late as possible because many carriers had problems with their filings, e.g.,
developing their notworks, [Testimnony of Kreitler; Ex, 21, pgs. 15-20.]

R.©  In compliance with the timelines published by the OIC in December 2012, the Company
made ity first filing with the OIC on the first day carriers were able to submit their fillngs, April
1, 2013, {Ex, 40.] This fifing was “not aceepted” by the O1C on Aprll 3, ‘The technical reason
for this action was that the company code was 1ot cosrectly specified and so apparently the OIC
 Bystem for Electronic Rate and Form Tiling (“SERFF”) could not download the filing, Filings
with the QIC are required to be made on the OIC’s SHREE computer system, a national system
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adopted by all SO state insurance departments fo use; the goal of SERFF it ease of filing for both
cartlers and the state. (The OIC also roquires filings by .pdf so the filings are available for public
disclosure.) For this reason, the filings were not even transmitted to OIC staff reviewlng these
filings, [Ex. 40; Testimony of Kreiller,]

9, The Company made a now filing (its second filing) on April 4 and the OIC disapproved
and closed this filing on April 23, The Company had changed the company code . one that was
recognizable by the OIC and the SERTFL system. Ilowever, the filing was made as if the
Company wore liconsed as a disability insurance company and the filing was a disability
insurance policy, with the drafter applying the sections of the Tnsurance Code and regulations
specifically pertaining to disabilily insurance policies when i fact the Company iz only licensed
a¢ g health maintenance organization and so authorized only to file health malntenance
otganizatich agreements which are subject fo different sections of the Insurance Code and
regudations. [Ex. 40; Testimony of Kreltler.] Because these two types of hoalth contracts arc so
different, the OIC could not conduct a comprehensive review of this filing, [Testimony of
Kreitler,] In response io Hxchange filings, the OLC sends Objections letters to carriers whose
filings appear to the O1C to be close to approvable, stating the OTC's objections and allowing the
carrier a window of time in which to addresy the objections by amending the wording of their
filings, If the OIC believes the filings are not close to approvabie due to, e.g., too many OIC
coneerns, then the OIC simply sends the carrier a Disapproval Letter and closes the filing, which
requires the carrier to make a new filing if it chooses to continue to pursue approval. [Testimony
of Kreitler,] Two or threa Objection Letlers are commonly sent relative o a single filing and at
times nine to fer Objection Letters ave sent, The Company asserts, und it was uncontesied, that
Group Health Cooperative received some eight Objection Letters in the course of its Exchange
filings; as shown below, the Conipany received just one, on July 25, 2013 when the deadline for
making the required changes and haying the filing approved was July 31, 2013,

10, The Company made a new filing (its third filing) on May 2 and the OIC disapproved and
cloged thiy fillng on May 10. As with its April 4 filing, this filing was padce applying thosc
sections of the osurance Code and regulations pertaining specifically to disability insurance
policies and not applylng those sections of {he Insurance Code and regulations pertaining to
healih maintenance organization agreements, and the {iling included brackets which were not
allowed in such filings. [Bx, 41, Testimony of Krefiler.] The OIC siaff did, however, conduct a
vomplete review of the filing including & frst actwork review, and was able to identify varions
categories of eoncern about the filing, most specifically the adequacy of the Company’s network.
[Bx. 42.] On May 10, Beth Berendt, Deputy Commissioner for Rates and Forms, contacted the
Cormpany and arsanped for a meeting to be held between the OIC and the Company. Deputy
Commissioner Betendt, Kreitler and perhaps other OIC staff’ met with the Company staff and
alse s hired consullant Ginny MeHugh on May 13, "The OIC addressed some of its conceens in
pencral categories but did not go through each concern due to time lmitations, The OIC
expressed concern about the Company’s network. The Company was Lhe only carrier proposing
to construct Ifs own network, which it believes will keep costs for consumers down, rather than
“rent a network™ as the other carriers did, [Testimony of Kreitler; Bx. 42, Kre:tler 8 notes from
May 13 mueting, | .
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11, At or before this time, it was undisputed that the OIC suggested that at least for the [irst
year the Company should “rent a network” becavse the time frame for approval was shott and to
review the network adequacy of the Company — when it did not “rent a network” — wag much
more HUme intensive then if the OIC siaply had fo identify the network rented and approve lis
adequacy by already knowing the extent and nature of that rented network. Although the
Compeny considered this suggestion, becanse its plan model includes its building is own
“narrow network” — and thereby keep its tatos for consumers less than the Company's
commercial cartier counterparts — the Company determined to oontinue to build its own nctwork,
[Testimony of Jay Fathi, President and CEO of Coordinated Care Corporation; Testimony of
Ross.]

12.  The Company made a new filing (its fourth filing) on May 31 and the OIC disapproved
and closed this filing on June 25, [Fx. 43; Testimony of Kreitler,| Although the Company had
removed the brackets in this new filing it had mistekenly left one or two breckets in.  Alithough
the OIC kenw the Company infended to delete sl brackets in this Aling, the OIC felt it conld not
delete them itgelf, [Testimony of Sara Rogs, Manager of New Produets and Program Operations,
Coordinated Care Corporation; Testimony of Kreitler.) In addition, the OIC conducted a second
network review, [Tegtimony of Krcitler.]

13, On June 27, Kreitler and perhaps other OIC staff again met with the Company, discussed
its position that the remaining bracket(s) were prohibited and again raised its concern about the
adequacy of (he Cc)mpany 5 network. | Testimony of Kreitler; Ex, 44, Krcitler noles from June
27 meeting.] : .

14,  The Company made a new filing (its fifth filing) on July 1. Ia response to the OIC's
continning concerng about the Company’s network adequacy, the Company contracted with
Healthway, a nelwork of some providers it would “rent™ in order to address the OIC's convern
that the network the Company had constructed was inadequate as to some types of providers.
The Company submitted this Agreement to the OLC on July 9, 2013 o be considered glong with
ity May 31 filing. [kx. 48, Network Access Agresment between the Company and Healthways
WholeHealth Network, Inc, (“Ilealthways™).] Healthways is a network other carglers current
“rent” as well, On July 10 the OIC conduoted a third network review, wrote a Network Revicw
report o that date aud provided this report o the Company on July 11, [Testimony of Kreitler;
Ex. 45, OIC’s Network (Fogm A) Roview dated July 10.] The Company responded to the OIC's
Network Review on July 15, [Bx, 46, Company’s Response fo OIC’s Network Review.]
Through this process, including an earlier June 28 email betweon the parties [Bx., 47, June 28
email}, the parties wore able to resolve many of the 0IC’s issues about the Company’s network
adequacy [Testimony of Kreitler] and on July 15 the Company submitted {8 Access Plan io the
OIC. [Ex. 2, Company’s Geo Network Report indicating location of pediatric specfalty hospitals
and Access Plan.] ‘The OIC apparently still had some concerns, however, as shown below,

15.  The OIC did not disapprove and closc the Company’s July 1, 2013 filing after review, but
instcad wrote the Company an Objection Letter dated July 17 cantaining numbered Objections to
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the Company’s July 1 rate filing and biader, and on July 22 wrote the Company an Objection
Letter to the Company’s form filings, [Testimony of Kreitler, Bx. 57, OIC’s Ohjection Letter re
Company’s rate filing; Bx, 52, OIC’s Objection Letter re Company’s Binder filing; Bx. 53,
OIC’s Objection Letter to Company’s rate filing] As detailed above, the pwpose of an
Objection Letior is - instead of simply closing the filing on the date of disapproval - to provide
carriets with the reasons why thelr filings were not approved and to allow those carriets a period
of time to remedy these objections (by e.g., furnishing new language or more justification for
their the currently filed language) and to thereby have those current filings approved.
[Testimony of Kreitlor.]

16,  When the Company received the OIC’s July 17 and 22 Objection Letters to its July 1
filing, under the current guidelines from the Exchange it had only wntil July 31 to file changes,
provide explanations and otherwise remedy the OTC’s objections.  Accordingly, after recelving
the OIC's July 17 and 22 Objcction Letters, on July 25 the Company made changes and/or
provided additional justification o its July 1 filing in a prompt attempt to address the QICs
concerns expressed in these Objection Letters, [Testimony of Fathi; Xix. 58, Company’s 7/25
response o OIC objections re rate filing; Bx, 56, Company’s 7/25 responsc to OIC objections re
binder filing; Ix. 54, Company's 7/25 response to OIC ohjections re form filing.]

7. The Company resubmitted its July 1, 2013 filing on July 25 with changes the Company
believed the OIC required based on the language of the OIC’s July 17 and 22 Okjection T.etters
and prior communications with the QIC, [Testimony of Ross; Testimony of Fathi, Bx, 25.]
However, on July 31, the OIC disapproved the Company’s filings yet again (these filings being
thase originally filed July 1 and resubmitted with OIC’s required changes on July 25), for

reasons set forth in the OIC's Disapproval Letter to the Company dated July 31, [Bx. 4, OTC’s |

Disapproval Letter dated 7/31/13.)

18, As of the July 31 date the O1C disapproved the Company’s filings, the QIC maintained
that the OXC could not accept more amendments or new filings from the Conepany, for the reason
that the Exclrange had set July 31 as its deadline for the OIC to submit approved filings to it,

19, Since July 31, 2013 when i received telephone notice that its July 25 filings had been
apain disapproved, the Company has been atlempting to communicate with the OIC (o clarify
some of the reasong for the OIC’s disapproval as stated in the Disapproval Letter dated July 31,

and to find out what it can do to address the QIC’s reasons for disapproving its filings, e.g., -

change language in the filing/provide additional justification for its language, eto, However, it is
uncontested, and is hore found, that the OIC has been umwilling to communicate with the
Company since the July 31 daie of disapproval. [Testimony of Fathi.

20.  Thereafter, on Augusi 13, 2013 the Company filed its Demand for Hearing to contest the
OIC’s disapproval of its July 25 filings, [Ex. 1, Demand for Hearing dated August 13, 2013.]
The Company also attempted to schedule a mesting to communicate with the OIC to clarify what
it could do to address the OIC’s remaining reasons for disapproving its July 25 filings, At that
time, and as OIC counsel agrees, the OIC advised the Company that the OIC was prohibited

.
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from comumunleating with the Company because the Company had filed a Demand for Hearing
and so now the parties were in litigation; because the parties wese in litigation, the OIC advised
the Company, the OIC was prohibited from communicating with the Company (apparently even
if the Coompany had its attorney present). No teason was given why the OIC refused 1o
communivate with the Company from July 31 when the OIC disapproved its filings until August
13 when it filed its Demand for Heating. [Testimony of Fathi,] In addition, the OXC statos that it
is prohibited from accepiing new filings after July 31 and so, the OIC argues, when the QIC
disapproved the Company's filing on July 31 there was no opportunity for the Company (o
amend the filing, or make a new filing, to address the OI(’s either continuing or new reasons for
disapproval sct forth in the July 31 Disapproval Letter. -{Testimony of Fathi.] However, the
Company testified at hearing, and it was acknowledged by OIC counsel, and is thercfore here
found, that the OIC has In fact enferfuined ¢ommunications, settlement negotiations and
new/amended filings with other similarly sttnated carriers whosc filings it disapproved on Jaly
31 even though it has refused to allow any communications with Coordinated Care. [Testimony
of Fathl.] When questioned about whether tho OIC is not violating its own stated policy
prohibiting it to communicate/negotiate with carriers in litigation, the QIC then changed its
rcason for not communicating with Coordinated Care; the OIC states that it has chosen fo
communieate only with those carriers whose filings appear to the OIC to be closc to being able
lo be approved. In addition therefore, the OIC would then also be allowing those selected
carriers to make new filings after the July 31 deadline In violation of its own stated rule, While
there may be some justification for distinguishing between carriers in this way, the OIC would
not state how many other garriers were selocted for additional negotiation or how many others
were being treated in the same manner In which Coordinated Care is being treated, yet the OIC
did advise that it selected thoso catriors with which to continue negotiations based upon the
QIC’s appraisal, on or about July 31 after it disapproved all or most of the subjeet filings, of how
far apart each cartier was from the OIC’s requirements: whether that is sufficient justification is
not the subject of this proceeding, Rinally, no authority was proscnted as to how the OIC could
violate its stated policy of not communicating with carriers in litigation as to some carriers but
not with Coordinated Care, and how it could allow some carriers to violate the QIC's stated
filing deadline of July 31 but not Coordipated Care. Coordinated Care argucs that it is being
freated unfairly in comperison with other carriers. [Coordinated Care Prehearing Brief filed
Aupust 26; Testimony of Fathi,]

2L, The OIC believes it is possible that Objections 6, 7, 8, 9, possibly 11 and possibly 12 of
the atal of 15 Objections which were the bases of its disapproval of the Compaoy’s July 25
filings could be redrafted and/or reworked so that these filings could be approved. The OIC
would have altowed the Company more time fo redraft and/or rework these scctions had it felt
there was enough time before July 31 to accomplish this work and approve the filings.
| Festimony of Keeitler,]

22, The OJC believes that Objestions 5, 10 and 13 of the total of 15 Objections which were
the bases upon which it disapproved the Company’s July 25 filings are major obstacles to these
filings belng approved. [Testimony of Kreitler.]
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23, 'The OIC did not present evidence rcgarding the level of importance or correctability of
its concerns, cxprossed in its July 31 Disapproval Letter, about the Company’s rate filing and
binder filing. :

24,  Contrary to the Company's assertions, there is insufficient evidence to show that the QIC -

intended only to approve commercial carriers or that the OIC exercised unfalr treattoent of some
carriers over others, The QIC’s actions included no intentional malfeasance or il intent in
treatment of this Company, Both the OIC and the Company were both working with thely bost
intentions with complicated new federal laws and regulations which were constantly being
reinterpreted and which included nearly impossible time frames, In short, both parfies did the
best they could in the circumstances with the exception, perhaps, of OIC’s refusal to
communicate with the Company beginning on July 31 to the current time when at the same time,
it was found above, the OIC was communicating with some -- but not all — similarly sitvatcd
carriers and allowing them to file amendments/make new filings after the July 31 deadline;
whether or not the OIC's justification for such selective trcatment i valid is not necessary (o
determine herein, '

23, Jay Fathi, MD, Pregident and Chicf Executive Officer of Coordinated Care Corporation,
eppeared as & witness for the Company. D, Fathi presented his testimony in a detailed and
credib!e manuer and preseniod no appatent biases.

26, Sarz Ross, Manager of New Products and Program Operations for Coordinated Care
Corporation, appeared ag a witness for the Company. Ms. Rosy presented her fostimony in a
detailed and credible manner and presented no apparént biases.

27.  Jason Nowakowski, a principal of Milliman, Inc. and a consulting actuary for the
Company, appeared as a witness for the Company. Mr. Nowakowski presented his testimony in
a detailed and ctedible manner and presented no apparent biases,

28,  Molly Nolleite, Deputy Commissioner for the Office of Insurance Commissioner, Rales
and Forms Division, appeated s 4 witness for the QIC, Although Ms. Nollette has been in this
position for just a few weeks, and thercfore did not include great detail, she presented her
testimony in a detailed and credible manner and presented no apparent biases,

29.  Shirazali Jetha, Actuary for the Office of Insurance Commissioner, Rates and Vorms
Division, appeared as a witness for the OIC in regard to the OLC's review of the Company’s rate
filing, Mr. Jotha was not Involved in the pracess at issuc hovein and was not the individual who
reviewed the Company’s filing, The actuary who did review the Company’s vate filings, Jichiou
Leo, was unavallable io testify on the hearing date. Because of this, while his testimony wag of
less value, My, Jetha presented his testimony in a detailed and oredible manner and presented no
appatent biases.

30, Jemuifer Xreitler, Senior Inswrance Policy and Compliance Analyst, Rates and Forms
Division, Office of the Tnsurance Commissioner, appeared as a wilvess for the OIC. Ms. Kueitler
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was the anslyst assigned to review the Compasy’s filings and was ihe individual direetly
invelved in each step of the OIC’s review process of the Compuny’s filings, Ms. Kreitfer has
substantial, detailed and current knowledge of this process, She presentcd her testimony in a
detailed and credible manner and presented no apparent binses,

CONCLUSIONS OF LAW
Based upon the above Findings of Pacts, it i3 horeby concluded:

1. The adjudicative proceeding herein was duly and properly convened and all substantive
and precedural requircments under the laws of the statc of Washington have been satisfied, This
Order ig entered pursuant to Title 48 RCW and specifically RCW 48.04; Title 34 RCW, and
regulations pursuant thereto,

2 This matter is governed by Title 34 RCW, the Adminisirative Procedures Act. The
parties agree, cotrectly, that the Company bears the burden of proof in this matter. As both
parties also argue in their presentations at hearing and as case law under Title 34 RCW dictates,
the standard of proof to be applied in this matter ig preponderance of the evidence, Finally, as
stated in the Company's Demand for Hearing, in the Notice of Hearing, as acknowledged by the
OIC and also by the Company In its Response to OIC Staff’s Motion to Detetmine Order and
Burden of Proof, the central issue in this proceeding is whether on July 31, 2013 the OIC orred in
disapproving the Company’s binder, form and rafe filings for its Bronze, Silver and Gold
Individual Exchange Plan Filings for 2014, Therefore, most clearly stated, in this proceeding,
the Company bears the burdon of proving, by a nreponderance of the evidence, that on July 31,
2013 the QIC crred in disapproving Cootdinated Care Corporation’s June 25, 2013 Bronze,
Silver and Gold Individual Plan Filings for 2614,

3. The OIC argues that jts veview of health plan filings is “Pass or Fail.” In other words, the
OIC argues, if one section of the filing is not i compliance with applicable statues or
regulations, then the cntire contract must be disapproved. In fact, the OIC argucs that it has no
authority to approve a plan which contains even one section which is noncompliant, and arpues
that it has no opticn but to disépprove the plan filing, Thercfore, the OIC argues, the only
question for the undersigned to decide in this matter is whether every section of the Company’s
July 25, 2013 Exchange plan filings (thoso most recently disapproved) were in compliance with
atl applicable federal and state statutes and regulations as of July 31, 2013. ‘The OIC argucs that
if the undersigned concludes that even one section of these filings was noncompliant on July 31
then the undersigned must uphold the OICs disapproval of these filings. The OIC’s argument
has merit, 1,6, the QTC certainly cannot approve a filing on the basis of a carrfer’s statement that
it “intends” to contract to havo cer{aln providers In its network. However, ag sel forth above, the
contral issue in this procesding is whether on July 31 the OIC erred In disapproving the
Company’s filings. This contemplates not only whether all sections of the filings comply with
all applicable statules and regulations (hercinaffer collectively “rules” unless otherwise noted),
but also whether the O1C’s process of review was reasonable. [f review were based only on
whether any single section of the fillngs violates any rule - in complete disregard of the agency’s

bt b e = am ——— -
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teview process no matter what the agency did or failed to do - then one can imagine endless
scenarios of agency -abuse which might ocour. While it has been found above that the OIC’s
actions included no il intent in frcatment of this Company, a determination of the central issuc
herein mugt of necessity include not only whether the filings were in compliance with applicable
rules but also must include some basic consideration of the reviow process which the agency
conducted; this is particularly true where, as here, the Company raises significant issues
regarding the review process and claims that process unreasonably restricled its opportunity to
have jts fillops approved. Indeed, while the OIC argues that the only issue is whether the
Company’s filings are fully compliant with all applicable rules, at the same time the OIC spent
far more time — litcrally hours — presenting written documents and oral testimony sololy
regarding its process of reviewing these Exchange filings, both in general and with regerd to this
Company’s filings, Therefore, the OIC isclf seems to contemplate that its roview process is
relevant to determination of the central issue herein,

4. As Tound above, the OIC would most likely have allowed the Company more time o
amend its July 25, 2013 filings to resolve the QIC’s remaining concerns had the QIC thought the
Company stlll had time to file these amendments. Howcever, on July 25 when the Company
submitted its filings for the sixth time, including more changes it belleved the QT1C was requiring,
because the OIC believed there was not enough time for the Company to amend-its filings by the
Bxchange's July 31 deadline, it simply disapproved he filings, [Testimony of Kreitler.] At the
same time, as found above, after the July 31 disapproval the Company contacted the QIC in a
strong coffort fo be able to clarify the OICs remaining concerns and to bo able to filc cithor
amendments or a new filing in which the Company intended to include new revisiona the
Compuny understood the OIC required. If the OIC had been willing to communicate with the
Company then , the Company would have had from July 31 to the eurrent time (over four weeks)
to make the changes it understood the OIC to be requiring, because the Exchange is still
accepting approved plans from the OIC aven now which is over four weeks afier its July 31
“deadline.”

5. The QIC had discretion to giVB the Company additiona! time to vemedy the isspes raised
in its objccnons E.g., the rules requiring health maintenance organizations to utilize SHREF are

-get forth in WAC 284-46A, which provides that “The Commissioner may reject and close any

Sfiling that does rot comply with WAC 284-464-040, (50, arzd -060.” [Emphasis added.]

B, RCW 48.44,020 similarly provides that “[tfhe commissioner may" disapprove contract
forms that are staluiorily doficient. [Emphasis added.]

7. Further, neither the QIC nor the Exchange is precluded by federal or state law from
permitting the Company to make changes following the Exchange's July 31, 2013
deadline/guideline for the OIC to send approved health plans to the Txchange for certlf' cation,
Federal regulations implementing the ACA provide the Bxchange with broad discretion to deszgn
processes for QHP certification, and the only applicable deadline established by federal law is
that QHP certification must be completed before the start of open enroliment on Qetober 1, 2013,
45 CFR Sce, 155,1010. .And while the Exchange is required to-iransmit certain plan data to the
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Center for Medicare and Medicald Services (“CMS™) for financial purposes, there is no deadline
in federal law for when (he Exchange must do-so. In short, July 31 was not a federally-
established deadline by which the OIC was mandated fo begin 1) refusing to allow amendments
to existing filings; 2) refusing (o allow new filings; or 3) refusing to communicate with carriers
whose filings had been disapproved by the OIC on July 31 or another time. Indeed, the OIC
itself opened a submission window thiough August 9, 2013 for the refiling of on-exchange plans
after the Exchange communicated its willingness to consider plans filed through that date,
Although the OIC suhsequently changed its position and decided to stay with the otiginal July 31
deadline, that activity indicates that the OLC’s and Exchange’s internal deadlines are somewhat
flexible. Furthermore, the Rxchange Board voted at its August 21 mceting to delay certification
of any filed plans until the OIC could address the pending appeals regarding the disapproved
plans, agrecing to meet again on September 4, 2013, Thig activily Indicates that the Exchange
desires fo provide carriets with more time to demonstrate that they can offer Exchango plans in
order to provide Washington residenis with adequate health insurance options. The Exchange’s
actions suggest that it is willing to exercise flexibility to ensure that the grealest number of
conforming plans can be offered on the Exchange,

8, The OTC?s diseretion to accept filings after July 31 also extends to allowing carriers the
oppottunily to edit contract langpage and plan data after submission, Indeed, federal law
provides a model for this, providing a petiod of time exptessly intended for the correction of
etrors in plan data following submission of data to CMS which is called the "Plan Preview”
process,

9., 'The OIC’s advice to the Company that it wag prohibited from communicating with the
Company because the Company bad filed a Demand for Ilearing is not supported by law.
Applicablo law atlows the OIC staff (not formal counsel) to communicate with entities after they
have filed @ Demand for Hearing although courtesy — not law — might require that the QIC staff
conmnunivate only in the presence of (or with the permission) of the entity’s attorney. Perhaps
the OIC 'meant that its policy, not a law, was to refise fo communicate with entitios after they
have filed a Demand for Hearing; if this is the sitation, although it would reprettably impede
any possibility of sctilement, the OIC should have made it clear to the Company that it has a
policy of refusing to communicate after a Demand for Hearing is filed hecause to advise that a
law prohibits the OIC from such conumunication is disingenuous,

10,  When reviewing the OIC’s reasons for disapproval of thess filings as set forth in its July
31, 2013 Disapproval Letter, the Company’s evidence showed that the Company docs not
disagree with the amount and type of coverage which must be covered, The parties’ differences
were in those sections where the Company belicved its language was clear and the OIC did not
believe it was clear. While the OIC’s reasons for disapproval of several sections were valld in
that the language 13 indeed unclear and/or misleading (see below), It each case both parties
intend the samo result and the Company has stood ready to amend its languagoe to meet the OIC’s
concerns since July 31, As found abave, the OTC has selected some other carriers with which it
will communicate — and has commupicated — after July 31 and is allowing those other oarriers in
malke changes after July 31 to remedy the OIC’s concorns expressod in their July 31 Disapproval

e e ————— e . -
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Letters, While this selective process may have rcasonable bassy, the recognition that the
differences between the OIC's concerns and the Company’s positions -~ including its willingness
to amend its language to address the OIC’s coneerns — leuves this selective process in question in
this specific situation, Therefore in order to ensure the Company is given similar opporfunities
to amend its language as other carriers have been given, the parties should promptly work
together to amend the Cowapany’s lenguage to the satisfaction of tho OIC but applying the
guidangs in the Conelusions below. Further, the OIC should allow amendments to its July 23
filings (including allowing a new filing to be toade I that is the proper mechanism to allow
amendments since the OTC actually disapproved this July 25 fillag on July 31) so that the
Company has the oppottunity - along with other similarly sitvated carriers whose filings were
disapproved on July 31 and at least some of whom also appealed their disapprovals - to have lts
filings approved. Said conference between the parties on the wording of these sections, filing of
amendments/new filing and approval should be done promptly so thet the Company’s flings
might be approved and presented to the Exchange for certification for sale in 2014, While
approval of the Company’s filings is s1il] within the authority of the OIC, the review process at
this point must be governed by the Order herein. The OIC is expected to incorporate the
Conclusions below, 1 mumediately meet apd/or otherwise communicate with the Company to
discuss O1C’s tomaining concorng, review language, provide recommendations for lanpuage to
the Company und review the Compuny’s filings (incorporating the Conclusions below into the
QIC’s requircments). Given that the Company has indicated it Is anxions to make tho
amendiments the OIC requires - and just asks that the OTC make clear what changes it is
requiring (so long as they are consigtent with the Conclusions below) so that it can make the
chanpes - it i8 expected that the OIC can approve these filings in short order provided the
Company does make the changes the OIC requires at this time,

11.  Asabove, the OIC belicves that Objections 6,7, 8, 9, and possibly 11 and 12, of the total
of 15 Objections which were the bases of its disapproval of the Company’s July 25 filings could
be redrafted so that these filings could be approved. [Testimony of Kreitler; Bx. 4.

6. The "Adding An ddopted Child? provision is still (oo resirvictlve in conflict
with RCW 48.01.180 and RCW 48,406,490, First, it is unclear why [the Compeany}]
has added additional language dofining conditions of “placement”. Second, it is
unclear what the "written notice” is a parent must provide regarding the inleni to
adopt the child. The enrollee Is only required to apply for coverage for the new
dependent,

While the OT(’s above reason for its disapproval of this section iy unclear, al
heaving the OIC ndvises that at thiy fice its only objection is that the Company
needs to require the consumer fo send an “application” to the Company o secure
coverage rather thon requiring to send the Company “written potificatlon.”
However, tho applicable statute, RCW 48,46.490, requircs the consumer fo
provide “written notice” to the Company, Indeed, requiring “writton consent” is
actually less restrictive for the consumer and not more resteictive. Therefore, that
remaiuing pertlon of QIC's Objection No, 6 is of no merit and the Company is in
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compliance with RCW 48.46.490. In iis testimony the OIC prescnts no othor
remaining arginent that this section is noncompliant,

7. The "For Dependent Members" provision is too restrictive and conlaing
language that may conflict with RCW 48.46.320. A carrier may not require a
dependent child be “...continvous total incapacity...” to quallfy for coverage.

While the OIC’s above teason for disapproval of this section. is unclear, both
parties intended that these plans cover dependent memnbers as required hy RCW
48.46.320, While the Corapany asseris it intends to cover dependent members in
all situations required by RCW 48.46.320, the OIC’s concom is valid: the curtent
language is vnclear and leads the consumer fo believe that a dependent child over
age 26 can remain on the parenty’ pelicy only if that child had a “continuous tofal
incapacity.” To provide elear language that indicates that dependent member
coverage is broader and in compliance with RCW 48.46.320, the OIC should
promptly review and/or suggest amended language which would meet its concern
that the current language is misleading,

8 The "Family Planning Services” provision s too restriciive per RCW
48.46.060(3)(a) and (d) and ACA. A carrier may not pluce restrictions on
access Lo any FDA approved contraceptive drugs or devices,

While it was not clear in the OIC’s July 17, 2013 Objection prior to disapproving
the filing or in ity July 31 Disupproval Tetter, in its buef and at hgaring the OIC
argues that this provision violates RCW 48.46,060{3)(2) and (d) and the ACA in
that a carrier may not place restrictions on access to any FDA-approved
contraceptive drugs or devices end tho Company’s proposed method of limiting
provision of brand narue drugs vs, genetles is appropriate but when it does this it
must still acconunodate any individual for whom genevie diugs or brand name
drugs would be medically inappropriate. Therefore, the OIC advises the language
must include a mechanism for waiving the otherwise applicable cost-sharing for
the branded or non-preferred brand version in theso situations and the Company’s
contract does not, The Company does not disagree, arguing that its language does
not place restrictions on sccesy to any FDA approved confraceptive drugs or
devices, and vnder a plain reading of thiy provision all “presoriptlon deug
contraceptives™ are covered under the plan without exception, The Company also
argues that the note at the bottom of that contract page also docs not limit the
types of services and, to the contrary, it explains o the consumer how she can
have preseriplion birth control pills covered at 100% rather than the cost-sharing

‘percentage nortnally requited for these types of drugs. While the QIC’s objection

about lack of watvers for cost-sharing is new as of July 31, the Company belioves
that is already addrossed fo the exfont it is required.  The OIC should promptly
review and/or suggest amended Janguage which would meet any remaining
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concerns that the current language is mislcading or does not comply with RCW
48.46,060(3)(a) and (d) and the ACA.

Y. The “Home Health Care Service Benefits” provision Is too restrictive in

- conflict with WAC 284-43-878(1) because it contalns limitations services dand

supplies that may be reguired to provide medically necessary care in a home
setting,

The OIC first brought up the fact that its concom here was that this section
unreagonably [imits the type of durable medical equipment covered for
individuals on bome health care in its pro-hearing brief filed long after the date of
its disapproval of these filings, Prior to this time, the OIC’s coneern had been in
regard to Ambulatory Care and not Home Ilealth Care Service Benefits, [Ex. 53,
July 22 OIC Objection Letter,] However, ditecting the OIC’s coneern relative to

.the Health Care Service Benefits provision, the OIC’s argument that this

provigion is migleading is valid. As the QIC asscrts, this issue would be fairly
quickly cured if the Company cross-referenced this section end the Durable
Medical Equipment section of the contract or otherwise made minor changes to
this wording so it is clear that an adeduate amount and. variety of durable medica)
equipment is covered in this contract for individuals on home health care. The
QIC ghould promptly reviow andfor suggest amended language which would meet
its valid concern that the current language i3 misteading or-does not comply with
WAC 284-43-878(1).

11. The Pharmacy benefit defines Mail Order drugs have a “3 times retail cost
sharing” requirement. This longuage Is confusing and ambiguous per RCW
48.46,060(3)(a). You must specifically define the cosi share obligation o the
member in the policy.

While the OIC raised this concern for the first time in its July 31, 2013
Disapproval lotter, the Company advises that the OIC has mistakenly
characterized this coinsurance maximum as a deductible which it is not, that the
$350 dooes not represent a deduciible nor is it an additional amount that is charped
to the consumer, Here, the consumer would he obligated to pay a certain
percentage of the bronze product und specialty drugs under the policy regardless
of this provision and the maximum just places a cap on that amount. It has no
impact on the deductible; coinsurance is paid in addition to the deductible.
Therefore, the Company argues that it hag not obligation to make any revisions to
the filings, Thoe Company’s interpretation of the requirements of RCW
48,46,060(3)(a) appear reasonable, I, however, there is any langueage which the
OIC helieves would make this provision more ¢lear to the reader then the OIC
should promptly review and/or suggest amended langugge which would ineet any

e — e
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remaining concerns that the current language is wmisleading or does not comply
with RCW 48,46,060(3)(2).

12, The "Premiums” section Iy still foo restrictive in conflict with RCW
48.43,005(31).

While the OIC is correct that the wording in this seetion is misleading at best and
Is  major concern, at the same time It can be guickly corrected,. The QIC raised
this concern for the first time in its Hearing Brief. [O1C Hearing Brief, p. 18,] As
argued there, the OIC believes that the Premivms section of the contract violates
RCW 48.43.005(31) and RCW 48.46,064(1)(a) because 1) the inclusion of the
phrase “[f]rom time fo time, we will change the rate table used for this contract
form” is not a truo statement beeause rates may only be changed yearly, The OIC
iy correct and this concern is valid. The QIC also argues 2) that the inclusion of
the phrase “[ilhe coniracl, and age of members, type and level of benefits, and
place of residence on the premium due date are some of the facfors used in
determining your premium rates” is incomplete because it does not expressly Hst
the five reasons includod in RCW 48.46.064(1)Xa)(i-v). ‘The O1C is correct and
this coneern is valld, While the Company argues that neither concern is valid, had
the OIC advised it that it required a change in this language it would have done so
quickly, As above, the Company should be given the time to prompily change the
wording in 1) above o make clear thal the rates foy the contraet can chaonge only
yearly, and'2) to advise the consumer all the factors considered in determination
of rates (by cross-reference or other means).

12, The OIC believes that Objections 5, 10 and 13 of the total of 15 Objections which were
the bases upon which it disapproved the Company’s July 25 filings ave major obstacles to these
filings belng approved. [Testimony of Kreitler.]

5. The definition of eligible service is confusing and misleading [RCW
48.46,06003)(a)] hecause it does not clearly notify the envollee that in addition to
in-network cost-share requirements they will be subject to "balance billing"” by
the provider or facility.

This is the netwerk adequacy lssue, which was the subject of vety substantial
evidence presented by both parties. As found above, the OIC conducted two

" Network Reviews of the Company’s nctwork, and on July 10, 2013 conducted

another Network Review, had multiple discussions with the OIC about ifs
requirements and remaining concerns, {iled its Network Access Agroement with
Heaithways which “rented™ some network providers such as other cavviers were
doing, filed ita Network Acoess Plan with the OIC, and were by these ¢fforts able
to olear up many of the concerns the OIC had with the Company’s network
adequacy. After lenpthy argument and testimony, at hearing the OIC advised that

its remalning oconcerns about this issue are 1) the Company has no massage
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therapists in its provider network; 2) the Company has no Level 1 Burh Unit of
pediatrio specialty hospitals in its networls and 3) the Company is not allowed (o
use “gpot confracts” or “single payer agreements” to complete its network of
providers becanse, e.g., the Providers under the Company’s plan ate prohibited
from balance billing the consumer (which those “spot contract” providers would

da).

a)

No massage theraplsts in network, Massage thorapists are included in
the Company’s network as required, This has been done through the
Company’s Network Access Agreemerit with Healthways, By either
July 30 or 31 — Le, before disapproval of the filings ~ the Company’s
Network Access Apreement with Healthways had been deemecd
approved by the OIC pursvant to RCW 48.46,243(3)(b). Although the
Plan Summary did not include massage therapists when describing the
Healthways providers available to the consumer, the Plan Summary is
not part of the contract between the Company and Healthways.
Howover because the Plan Summary does provide information fo the
consumer and does mistakenly fail fo include magsage therapists in its
list of included providers, the Plan Summary must be correcled

" immediately to clarify that the Company’s network (through

b)

Henlthways) does in fact include magsapé therapists,

Lack of speclalty hospitals providing Level I Burn Unit and pediafrio
services in network, As the Company argues, carriers arc not required
{o include Lovel I Burn Units or pediatric hospitals in their networks,
Rather, pursuant to WAC 284-43-200, carrlers ace required to include
sufficlent facilities to ensure that all health plan services, cluding
Level 1 burn setvices, arc accessible {0 consumers without
unressonable delay and within reagonable proxlmity to the busincss or
personal resldence of covered persons, laking into consideration the
relative availability of health care providers or facilitics in the service
aren, under consideration and the standards established by state agency
health care purchasers (such as the Medicaid program in which the
Company cwrrently participates),  Under WAC 284-43-200(2),
sufficiency and adequacy of choice may bo established by the carrier

with reference to any reasonable criteria, including provider-covered

person ratios by speciulty, primary care provider-covered person
ratios, geographic accessibility, waiting times for appointments with
participating providers, hours of operation and the velume of services
available to serve the needs of covered persons requiring this specialty
care. WAC 284-43-200(2) provides that evidence of caspliance with
the network adequacy standards that ave substantially similar to
standards established by statc agency purchasers (e.g. Medicaid) may
also be used to demonstrate sufficiency. For these reasons, and the
fact that ihe Company’s network is substantially sirailar to the
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standards established by Medicaid - which the OIC agroos it does, and
which is demonsteated in its Network Access Plan - the Company has
shown, that its nctwork is adcquale as to these speclally demonstrates
its network sufficiency. .

‘The OIC arpues that the Company is not allowed to use “spot
coniracts” aka “single payor agreements” to complete itz network of
providers, ‘The OLC argues that this prohibition is primarily because
the consumer is nat protected o those situations from being balance
billed by the provider hired under the “single payor agreement”
Further, the OIC avgues that the Company's coniract language does
not protect the consumer from balance billing eitber, Virtually all
catriers on oceasion vse “single payor arrangements” i provision of
network services, e.g,, when the consumer i travellng out of his own
service area; in the case of an emergency; when the type of services
rendered by that provider are not commonly kequired. Indeed, at
hearing the OIC read language from a Regence health conftact which
specifically allowed for such “single payor agreements” and deseribed
one such fype of services as those rendered by pediatric specialty
hospitals,  [Testimony of Kreltler,] The Company dees include

sufficlent facilities to ensure that all health plan services — including

pediatric and Level 1 Butn Services — are accessible to consumers
without delay and within a reasonable arca, and It pormitted under
WAC 284-42-200 to arrange for “single payor agreements” in the case
that a pediatric specialty hospital is required or a Level T Burn Unit is
required. Therefore, by this showing, and by the fact that the
Company’s plan is substantially similar to its Medicaid network, the
Company is not required to have included pediatric specialty hospitals
or Level I Burn Units within their provider network,

However, the OIC is correct that the Company’s contract language is
uncloar about the fact that the consumer cannot be subject to balance
biliing in any situation, whether the provider is one working through
an “Individual payor agreement” with the Company or whether the
provider is a regular Company neiwork provider or whether the
provider is a Company network provider through Healthways. The
Company must promptly change its contract language in this section to
clearly inform the consumer that he is protected from balance bilting
in all of these situations. Clear language which hus been desmexd
approved by the OIC Js found in the Regence contiact read into the
record at hearing, Turther, although the OIC does not require ocartiers
te filo their “single payor agreoments” with the O1C, in this particular
situation, given the OIC’s concern, the Company shall promptly
provide to the OIC the form of “single payor agreement” which it will
use when needed; ithe form must include a hold harmless clause

e e e ' ———— e = iy A e
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complying with applicable rules so that the OIC has assurance that the
consumer is protected from balance billing in any of these three
situations.

10. The Bronze Product Specially Drug beneflt includes a $350 maximum
“eligible coinsurance charge” before the service is pald at 100%. This doliar
amount is a deductible and must be set forth in the policy, rate, and binder as
such. The benefit as stated in the policy s misleading per RCW 48.46.060(3} (a0
[sic].

The OIC identified this soction ag a concern for the first time on July 31, 2013
(apparently of necessity as this Janguage was first included in the Company’s
filings in its July 25 filing). The OIC argucs that the Company sccks to place a
$350 deduetible on specialty drugs, which deductible does not exist for other
drugs and thus is iflegally disoriminatory against enrollees who have health
conditions that require these drugs and is a violation of the cornmunity rating
requirement, citing RCW 48.46,064 and WAC 284-43-877(9)(c). In addition, the
OIC argues that a policy may not include a hidden deductible such as thiy, which
misteads consumers in violation of RCW 48.46.060(3)(a). Once again, the parties
do not disagree on the requirements of the rules but only on whether the wording
accurately rept esents the stetutery requirements, For this reason, the OIC should
promptly review and/or suggest amended language which would meet any
remaining concerns that the curreny langhage Is misleading or does not comply
with RCW 48.48.064 or WAC 284-43-877(9)(c).

13, The Pharmacy Beneflt Template, Planis and Bencfits template and policy do
not match,  For example, HIOS Pign ID G61836WAO030001 defines it will use
Formulary ID W4 F003, Formulary 1) WAFO03 is a 4-tier pharmacy option
wlilizing copay cost share requivements. The Schedule of Benefits for this Bronze
Product defines certain drug flars are subject fo colnsurance [sicl. WAF003 does
not nclude any coinsurance reguirenents.

The OIC first identified this concern to the Compeny in its July 31, 2013
Disgpproval Letter (of necessity as apparently the template was not filed with the
OIC until July 25 and up until that time this information had been provided as
“TBD™). The Off‘ advmes that this provision can be remedied if' the Company
changed “co-pay” to “co-insutance” in the threo places identified in the contract,
['l'estimony of Kreitle:r.} Therefore the OIC should promptly review and/or
snggest amended language which would meet any remaining concerns that the
current language Is misleading or does not comply with applicable rules.

13, The OIC did not present evidence regarding the lovel of importance ot correctability of
kts concerns, expressed in its July 31 Disapproval Lettes, about the Company’s rate filing and
binder filings. They are these, in total:

e e e
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1. You did not add the counties you offer these plans in onto [sic] the rate
schedule or a separate doctment on the Rate/Rule Schedule tab.

First, the Company asserts there are no statutes or regulations that require it to
melude the counties offered in its plans onlo a “rate schedule” or in a Rate/Ruls
Schedule tab, nor did the OLC provide auy enthority for this requirement, Second,
the Company argues that the OIC has had since May 1 to identify this alleged
deficiency but ralsed it for the first time on July 31; and had the Company been
notified this was & concern it would have been eesily remedied. However, the
Company arguecs that It had alrcady clcatly Identificd the counties fhat were

. offered in its plan in its product submission, [Revised Product Submission,

submitted July 25, 2013.] The Company also argues thal the offered counties
wete also included in its Form A submissions with the most updated list included
in the off-cycle Form A submitted July 25 and as part of its binder submission,

. and {hat therefore there should have been no question regarding which counties

were included in the Company's plan, Testimony presented by the Company was
persuasive and indeed, there appears to be no clear authority for the OIC to
regquire amything further from the Company at this time, The OIC staff actuary
who reviewed this rate filing presented no evidence, and little value could be
placed on nonspeeific evidence from an OIC actuary who had not rovicwed this
filing and could only restify generally. For this reason, the OIC should promptly
review this requirement in light of this Conclusion. '

2. You did not provide methodology, justification, and calculations used to
determine the contribution lo surplus, contingency charges, or risk charges
included in the proposed base rates. Furthermore, your definition of “profie” and
“contribution to surplus” is inconsistent with WAC 284-43-910¢13).

The OIC argues that the Compuny failed to provide methodology, justification
and calculations used to. determine the contribution fo surplus, contingoney
charges, or risk charges included in the proposed base rates, However, based
upon 1} evidence and argument prosented by the Company and its consulting
actuary; and 2) evidence and argument presented hy the OIC which lacked
evidence from ifs reviewing sctuaty and presenied unclear evidence from another
QIC actuary who had not been involved in this review, it is concluded that the

- Company showed that it has provided methodology, justification and caloulations

a8 required. [Testimony of Jason Nowakowski, Principal and Consulting Actuary
with Milliman, Ing. in Seattle; Testimony of QIC Actuary Shirazali Jetha] This
concetn is of no validity.

3. You did not submit the caleulations and justification of the area factors. You
mentioned thal Exhibit 3 describes the expected reimbirsement level us a
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percentage of Medicare and rating facrors by rating avea, However, there is no
Exhibit 3 attached fo the rate filing,

The Company did atfach Exhibit 3 to the rate filing s required. [Testimony of
Nowakowski; Testimony of Jetha,] This conoern is of no validity.

4, You did not provide the supporting documentation and calculations for the
Sigures used to caleulate the Index Rate to Base Rafe in Appendix K. You
mentioned that Exhibils 44 and 4B include detailed calculations for SG&A and
Licensing, Taxes and Fees. However, there are no Exhiblis 44 and 48 atiached
to the rate filing.

The Company ettached Exhibits 4A and 4B to the rate filings ay required.
[Testimony of Nowalowski; Testimeny of Jetha.| This concorn is of no validity.

14, The OIC’s reasons for disapproval of the Company’s Binder filing are included at Nos,
14 and 15 of its Disapproval Letter, as follows: :

14, You do not rate based on fobacco use. Therefore, cell K10 should vead "Noi
Applicable” in the Rating Business Rules templute.

15, You do not have a tobacco-use factor. The Rate Data template should not
Inchude a tobaceo rale column.,

In its Hearing Brief, the OIC admits that these objections were “simply technical
corrections.” [OIC’s Hearing Brief, p, 19.] Althougk the OIC does not cite to
agy statute or regulation that requires the changes it required in Nog, 13 and 14,
had the OIC raised these issues prior to disapproving the filings on July 31, 2013
the Company could have remedied these issues fairly quickly. For this reason, the
OIC can require the Company to make these technical corrections, but they
cannot be an obstacle to approval of the Company’s filings.

15.  Based npon careful consideration of the evidence presented, and the arguments of the
pariies, and npon the above Findings of Facts and Conclusions of Law, it must be recognized that
the specific situation involved in this particular review of the Company’s fillngs is unique, This
situation involves uniquely short time frames mandated by the ACA for review and approval of
the Exchange filings (as opposed, e.g, to the more normal File and Use process of OIC
approvals of filings); # Involves uniquety complex new federal statules which were the subject of
over 100 new federal regulations, interpretations, reinterpretations and other dictates and changes
thereof, and it involves already complox state rules and other uniquely difficult chalienges for
both the OIC, the Exchange and carriers seeking approval and certificalion {o sel] their products
thrangh the Exchange. Allowing a window of eime for modifications following the submission
deadline is well within the OIC’s disoretion and in full accord with federal rufes and the clear
goals of both fuderal authoritios and the Exchange, Under tho eircumstances presented here,
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permitting the Company lo quickly meke medifications as indicated above is reasonable and
appropriate. For the OIC to now fail to provide the Company with a short time period, and good
communication and cooperation, in order to allow the Company to address the QIC*s concens as
identified in its Disapproval Letter (as medified by the Conelusions above) would be to invite a
consideration that the OIC might huve erved in disapproving the Company’s filings on July 31,
For the OIC to use its discretion in allowlng the Company to quickly make madifications now —
so that the Company has the opportunity to gain approval and certification to sell its preducts
through tho Exchanpe for 2014 is reasonable and permissible and would both cnsurc that the
Company 18 In compliance with applicable rules and ensure the OIC's review process was
reasonable under these unique circumstances,

ORDER

On the Yasis of the foregoing Findings of Facts and Conclusions of Law,

IT IS HEREBY ORDERED that the Washingfon Slate Insurance Commissioner shall allow the

Company a short period of time, which would still accommedate the Exchange in jts
responsibilities, in which to make new/amended filings which remedy the OIC’s concerns
cxpressed in its July 31, 2013 Disapproval Letter (as modified by the Conclusions above);

IT IS FURTHER ORDERED that it Iy expected that, beginning on the date of enlry of this
Order, the OIC will provide prompt, reasonable guidance and recommended language to the
Company as appropriate to assist the Company in remedying the OIC's concerns expressed in ifs
July 31, 2013 Disapproval Letter (as modified by the Conelusians above), with the common goal
of assisting the Company in obtaining the OIC’s reasonable review and approval of its filings in
time {o be certified by tho Exchange for salc in 2014;

IT IS FURTHER ORDERED that the OIC shall give prompt review and reasonable approval
of the Company’s filings provided the Company has addressed the reasons for disapproval set
forth in the OIC’s July 31, 2013 Disapproval Letter (as modified by the Conclusions above) to
the reasonable satisfaction of the OIC and boing guided by the above Findings of Yact and
Conclusions of I.aw above;

IT IS FURTHER ORDERED that in light of the unique circumstances of this matter, this
proceeding shall remain open until the Company has made new/amended filings, through fhe
Company’s and 0IC’s communications togethor, and until the OIC has made determination
concerving approval of these new/amended filings. At that time, the parties shall notify the
undersigned of the disposition of the OI1C’s revlew of the Company’s amended/new fillngs;

TT IS FURTIHER ORDERED that, also in light of the unique circumstances of thig malter,
should the parties have cquestions about the abovo Conclusions of Law as they relate o the
approvability of any new/amended filings, they may contact the Hearlngs Unit to discuss the
{asue, which would involve the parties and the undersigned, in an effort to promptly resolve any
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outstanding issues which might otherwisc delay prompt scttlement of any issucs concerning new
‘language and/or the O1C’s review and reasonable approval therepf,

ENTERED AT TUMWATER, WASHINGTON, this z day of September 2013, pursuant
to Title 48 RCW and speeifically RCW 48.04 and Title 34 RCW and rcgulations applicuble
thereto,

PATRICHD, PETERSEN '
Chief Presiding Officer .——”—\\

Pursuant to RCW 34.05.461(3), the parties are advised that they may seek recongideration of this
order by fillog a requoest for reconsideration under RCW 34.05.470 with the undersigned within
10 days of the date of service {date of mailing) of this order. Further, the parties are advised that,
pursyani to RCW 34.05.514 and 34.05.342. this order may be appealed to Superior Court by,
within 30 days after date of service {(date of mailing) of this order, 1} filing & petition in the
Superier Court,_at the petitioner’s option, for (a) Thurston County or (b} the county of the

petitioner’s residence or principal place of business; and 2) delivery of a copy of the petition fo
the Office of the Insurance Conunissioner; and 3} depositing copies ol the petiion upon all other

partics of record and the Qffice of the Altorney General.

Draclaeation of Matling

1 declare wider perally of porjury undar tho faws of the Siale of Wastingion that on the date listed below, | mailatf or catised dolivery thiongh
normal office mailing cuistom, a tiue copy of this dosument 1o M following people attheir addrosses fisted ubove: Iny Futhi, MLD,, Katio
Ragers, Maren Nortor, Eeq., Barbara Nay, Bsy., tilke Kreidler, James T, (Odiarne, John T, Hamje, Beq,, Marela Stleklor, Bag., and Annal.ise

(ellermanm, Esq., g,f‘{_
DATED this Ay of Seplamber, 2013,

% a o

KELLY A,




Exhibit B



Prona {360} 726-7000
Wy, InBLEENES WaLQIY

MIKE KREIDLER

STATE OF WﬁSHlNGTON
STATE, INSURANCE COMMISSIONER o

crmczor FILED

INSURANCE COMMISSIONER

HEARINGS UNIT

Tax: (360) 664-2782 413 gy 5 p
Patricia D, Petersen Kelly A, Cairns '2
Chief Presiding Officor Paralegal  He:
(360) 7257105 (360) 72&?@9@:39 heg.

KellyC@oic.wé “g'éwr [ *af'f S n

BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSTONER

fn the Matter of )  Docket No. 13-0232
)
COORDINATED CARE CORPORATION,} ORDER ON OIC’S MOTION
. }  FORRECONSIDERATION
A Health Maintenanee Orpanization, )
)
TO: Jay Fathi, M.D,, President and Katie Rogers, Vice President of
Chief Executive Officer Compliance and Rog, Affairs
Coordinated Care Cotporation Coordinated Care Corporation
1145 Broadway, Suite 300 1145 Broadway, Sulte 300
Tacora, WA 98402 Tacoma, WA 98402
Maren Morton, Bsg, Barbara Nay, Hsq,
Stoel Rives LLP Stoel Rives LLP
600 University Street, Suite 3600 900 SW Tifth Ave., Suile 2600
Seattle, WA 98101-4109 Portland, OR 97204-1268

COPY TO: Mike Kreidler, Insurance Commissioner
James 1. Qdlorne, 1.03., CPA, Chief Depuaty Tnsurance Commissioner
Molly Nollelte, Deputy Commissioner, Rates and Forms Division
AnnaLisa Gellermang, Esq., Deputy Commissioner, Legal Affairs Division
Charles Brown, Senior Stafl Attorney, Legal Affairs Division '
Andrea Philhower, Staff Attorney, Legal Allairs Privision
Office ol the Insurance Commissioner
PO Box 40255
Olympia, WA 98504-0255

Mailing Address: B O, Box 40257 » Olympin, WA 98504-0257
Streel Address; BE00 Capltol Blvd. « Tumwater, WA 08501

@l

v v ——

B YT ST A S S



ORDER ON OIC'S MOTION
FOR RECONSIDERATION
13-0232

Puge ~ 2

NATURE OF PROCEEDING

On July 31, 2013, the Insurance Commissioner (“0IC"} disapproved Coordinated Care
Corporation’s (“the Company”) July 25, 2013 binder, form and rato filing for its Bronzo, Silver
and Gald Tndividual Plan Filings for sales retative fo the new Waghington State Health Benefits
Bxchange for 2014, The reasons for the OIC’s disupproval (also called “objections™) are set
forth in the GIC’s July 31 Disapproval Lotter. On August 13, the Company filed & Demand for
Hearing to contest the OTC’s disapproval, contending that some of the OIC’s objections were not
supported by law and/or were inconsistent with prior feedback from the OIC, and also
comtonding that the O1C had not inado some of these objections until {he deadline date of July 31
which aflowed the Company no time to resolve the jssues or cure the deficiencies. Because the
OIC requested an expedited hearing, after proper notification the hearing was held August 26, 27
and 28 and the undevsigned cntered hor Findings of Facts, Conclusions of Law and Final Order
(“Final Order”) on September 3, Thereafter, on September 6 the OIC filed its Motion for
Reconsideration of the Final-Order (“Motion®™), asserting that the Final Order failed to resolve
the maltier with « decision on the merits ... exceeding administrative fudiclal authority ...,
contained conclusions based wupon improper admission of evidence of [the OICs] settlemen:
negotiations with other carriers; contained errors of law concerning network adequacy; and
conluing the ervoncous factual conclusion that OIC improperly refused fo communicate with
Coordinated Care following the July 31, 2013 denigd, Finally, the OIC implies {hat the fact that
the undersigned considered evidence of the OIC’s communications with other carriers after July
31, but refused to communicate with the Company after Joly 31, might signify that the
vndersigned might be biased and prejudiced. On Scptembor 27 the Company filed its Response
opposing the OIC’s Motion for Reconsideration, asserting that the Hinal Order resolved all
madters at issue on the merils, fell well within the scope of the Chief Presiding Officer’s
authority, [and] correctly considered evidence of the OIC's settlement negotiations with other
carriers..., Finally, the Company asserts that The QIC's accusation that the Chief Presiding
Officer Is somehow biased or prejudiced [for considering evidence of the OIC’s communications with
other carriers but not with the Company] is completely unfounded ... {and further that] [tlhe OIC
presents no other evidence lo suggest that Chief Presiding Officer was not impartial here.

Therefore, in enteting this Order on OIC’s Motion for Reconsideration, the undetsigned
hays carefully reviewed the OIC’s arguments in its Motion for Reconsideration, Coordinated
Carc’s Response in opposition to the OIC"s Motion for Reconsiderdtion, all applicable statules,
regulations and case law cited by the parties, the record of this proceeding and the entire heaving
file. Baeh of the sections of the Final Order, and procedural issues, which the OUC contésts in its
Motion for Reconsideration is identified and considersd in detail in the Analysis seotion below.,

Standard of Review of Motion for Reconsideration. In its Motion for Reconsideration, the
Insurance Commissioner does not identify the legal standards that govern motions for
reconsideration, However, while Wushington's Administrative Procedures Act, st RCW
34,05.470(1), suthorizcs “a petition (br reconsideration, stating the specific grounds upon which
relief is requested,” it defors to the standard of review cstablished by an agoncy through
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rulemaking. The APA does not indicate the standard of review in the absence of agency rules on
the matter, nor has the OIC adopted any such rules of its own, Given this dearth, state rules and
standards governing motions for rceonsideration should provide gnidance hers, partioularly 1)
Washington Civil Rule 59. Additionally, Washington courts often lock to the decisions of other
gourts, even federal courls, for the persuasivoncss of their reasoning when trying fo decide
gimilar matters, and for that reason it is also helpful to Jook for guidance to the federal law used
by federal courts in Weshington hearing civil matters, particularly 2) Fed, R, Civ. P. 59 and
Local Rule 7(h), '

9

2)

Washington’s state courts follow Civil Rule (CR) 59 when considering motions for
recongideration, CR 59(r) provides a list of nine specific grounds for granting motions
for reconsideration, briefly: 1) irregularity in the proceedings; 2) misconduct; 3) accident
or surprise; 4) newly discovered ovidence that the moving party could not with
reasonable diligencs have discovered and produced at the trialy 5) passion or prejudice; 6)
error in assessment of recovery, 7) that there is no evidence or reasonable inference from
the evidence to justify the decision or that it is contrary to law; 8) error in law ocemring
at the trial and objected to at the time by the moving party; or 9) that substantial justice
has not been done. Whether one of these grounds is met is “addressed to the sownd
disoretion of the trial court and a roviewing court will not reverse a trial court’s ruling
absent a showing of manifest abuse of discretion.” Wilcox v. Lexington Eye Institute, 130
Wn. App. 234, 241, 122 P.3d 729 (2005). Washington stale courls also caution thal a
motion for reconsideration should not be used as a vehicle to get a “second bite at the
apple.” “CR 59 does not permit a plaintiff to propose new theories of the case that could
have boet raised before entry of an adverse deciston.”  Wilcox, 130 WnApp. at 241,
citing JDET Corp. v. Int | Raceway, Inc,, 97 WnApp, 1, 7, 970 P.2d 343 (1999).

Waskingion foderal coutfs view motions for recopsideration similarly, but the federal
court standard more cleatly emphasizes that such motions seek an “extraordinary™
remedy that should normally be denied. This standard was recently sef forlh in a Jube 20,
2012 order by Judge Robert §, Bryaun in the oivil action White v. Ability Ins, Co., No, 11-
5737-RIB (W.D.Wash,):

Pursnant to Tocal Rules W.I. Wagh CR 7(h)}a), motions for
reconsiceration are disfavored and will ordinarily be denied untess thers iy
a showing of a) manifest crror in the ruling, or b) facts or legal anthority
which conld not have been brought to the attention of the coust eartier,
through reasonable diligence. The term “inanifest orror” is “an error that
1s plain and indispulable, and thal amounis to a complete disregard of the
controlling law oy the ctedible ovidenoe in the record.” Blaok’s Law
Dictionary 622 (9 ed, 2009),

Reconsideration is an “extraordinary remedy, 10. be used sparingly in the
Interests of finolity and congervation of judicinl resourecs.” Kona Enters,,
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Ing. v, Estate of Bishop, 229 F.3d 877, 890 (9™ Cir. 2000). “[A] motion
for roconsideration should not be granted, absent highly unusual
ciroumstances, unless the district court is presented with newly discovered
evidence, committed olear exvor, or if there is an intervening change in the
controlling law.” Marlyn Nutraceuticals, inc. v. Mucos Pharmi GmbH &
Co., 571 [.3d 873, 880 (9™ Cir. 2009). Neither the Local Civil Rules nor
the Fedetal Rule of Civil Proccdurc which allow for motions for
reconsideration is intended to provids litigants with a second bite at the
apple. A motion for reconsideration should not be used to ask a court to
rethink what the court had already thought through — rightly or wiongly,
Defenders of Wildlife v. Browner, 909 I Supp. 1342, 1351 (D.Ariz, 1995).
Moara disagreement with a previous order is an insufficient basis for
reconsideration, and reconsideration may not be based on evidence and
logal arguments that could have been presented at the time of fhe
chaltenged decislon, Haw. Stevedores, Inc, v. HI & T Co,, 363 F.Supp.2d
1253, 1269 (D.Maw. 2005), “Whether or not to grant reconsideration is
committed to the sound discretion of the court. Navgjo Nation v
Confederated Tribes & Bands of the Yakima Indian Nation, 331 F.3d
1042, 1046 (9™ Cir. 2003).

Burden of Proof and Issue at Hearing. First, the OIC filed a Motion to Determine Butden of
Proof at hoaring, requesting entry of an order osteblishing that the Company bears the burden of
proof in this case and that the applicable siandard is abuse of discretion or errer of law. The
OIC's Motion to Determine Burden of Proof concerned virtuatly only which party has the burden
of proof, and at the outsct of the heating tho Company agreed with the OIC that the Company
had the burden of proof.! Second, at the outset of the hearing the pasties aprced that the
Company must prove its case by-a proponderance of the evidence. Third, at the outset of the
hearing the partics alse agreed on the issuc at hearlng, The burden of proof and issue at hearing
was gtated in Conoclusion of Law No, 2 in the Fingl Order, was not raised by the OIC as an issue
in ils Motion. herein, and remains correctly stated as follows: [tflhe Conmpany bears the burden
of proving, by a preponderance of the evidence, that o July 31, 2013 the QIC erred in
disapproying Covpdinated Care Corpovation’s June 25, 2013 Bromze, Silver and gold
Individual Plen Tilings for 2014, [Bmphasis in original.] In its pleadings and at hearing, the
parties agreed that thiz lssue requires an evaluation 1) of the Company’s July 23, 2013 filing as il
was made on July 25; and 2) of the OIC’s July 31, 2013 disapproval of this filing as it was made
on July 31,

! Although I this Motion herein the OIC has not raised any issue regarding tho appHeation of thy abuse of discretion
ov wiror of law standards, at the cnd of ity Motion to Tetertnine Burden of Proof the OIC sinply statad fis
important fo keep in mind that this is not o disciplinary case. The QIC does not seek to lmpose a penalty or reveke a
Heenwe and no constitiional provisions demand heightened serutiny of the agency's action, The OIC staff therefore
respecifullysubmits that Coordinated Care Corporation as the pariy seefing relief ... must demonstrate an abuse of
discretion or an ervor law In avder to prevail, In its Motion the QIC did not assort that in sorne types of activities
the abuse of disoretion standard odght apply 2nd in other activities the error of law standard might apply,
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ANALYSIS-Discussion of Balance of Argumenf:s and Evidence

It is important to note that, as shown in the Final Order, the undersigned’s fair and

thorough weighing of the Company’s and the OICs arpuments aad evidence relative to some of
the signifi cant issnes invo]ved in this Matter ocmtd oniy lead to a conclusion that the Company

misconstries some perts of the Final Order, at the same time the OIC seems to be contesting
every issue which it believes was nof, decided in its favor and attacking the Final Order and ifs
author lor the outcome of this administrative heating. Had the OIC presented clear, constséent
arguments, along with sufficient evidenes to support its arguments, then these issues might well
have been deoided differently in the Final Order. A more specific discussion of this situation is
detailed further below, under the issues to which they pertaln. However, most generally, tho OIC
pregsnted three witnesses: 1) The OIC presented its OIC contract analyst Jennifer Kreitler, who
reviewed the Company’s filing from the beginning and cither faught or participated in the QIC’s
many classes held to train carriers in making filings for their Exchange products which were
compliant with the ACA and state taws. While very capable, she lacked legal knowledge and
ynderstanding in some avcas and was unablo to justify portions of her roview and disapproval of
the Corapany’s fiting; she also occagionally changed ber testimony and interpretations of rules,
and - particularty when questioned by opposing counsel on cross examination - was occasionally
shown. to. have had no reasonable basis for her disapproval of some scetions of the Company’s
fiting (e.g. written notice requirement which was one of her bases for disapproval);

2) The OIC did not present Deputy Commissioner Beth Berendt, who
(putsuant to Ms, Kreitler’s testimony) was Ms, Krcitler’s supesior and had been in charge of the
Company's filing from the heginning, who along with Ms. Kreitler met with the Company; who
apparently made the bulk of the decisions regarding approval or disapproval of seclions of the
filing; and who was also the sole individual with whom tho Company was allowed io
communicate in the later stages of the process and up until July 31, Instead, the OIC presented
" Ms. Berendt’s very recont replacemont, Deputy Comunissioner Molly Nollette, who tesiified she
wag not yet familiar with Affordable Care Act ("ACA™) and had not been employed in her
current position during most of the time when the OIC was reviewing the Company’s filmg and
meking decisions regarding approval or disapproval of various sections; and

3) Finally, the OIC also did not present its actuary, J.ichion Lee, who
(pursuant to Kreitler's and Fetlia’s testimony) had reviewed and made decisions on fhe
Company’s {iling throughout the process, Instoad, the OIC presented actuary Shirazali Jetha,
who testified he had not been part of the QIC’s reviow of the Company’s filing and even at the
time of his tesﬁmony he stated that he had not gven reviewed the entire filing,

In contrast, the Comrpany also presented three witnesses:
1) The Cumpany presented Sara Ross, its Manager of New Praducts and ng:amq
Operations, who had worlced on the filing since its inception, had attended all or most of the

OIC’s training scssions, and had communicated in person. and ofhciwise wd,h the OIC throughout
the entire filing process;
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2) The Company also presented its actuary, Jason Nowakawski, who had worked on X

and indeed drafted most of all of the filing sinoe its inception; and

_ 3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and
years of expcricnco in the arca of accuss to and delivery of medical care, and who had been
iovolved in and communioated with the QIC gince the begimying (his further credentials are
detailed below).

0IC’s Arguments, The OIC presents four arguments in support of  its Motion for

Reconsideration, While some of the OIC’s argumonty arc repcated In its arguments, they are

oach identified and addressed below under at least one of the OIC’s arguments;

L. (O1C’s Argument No. 3 in support of its Motion for Reconsideration): The network
adequacy issue. The OQIC argues thut the Final Order contains ervors of law that
offectively force the QYC to permit Coordinated Care fo enter the Fxchange with an
ingufficient network [Pediatric Specialty Hospitals amd Level I Burn Units],

contrary fo the Iaws applicable to health maintenance organizations.

In tesponse, the neiwork adequacy issue is pcrimps the most significant issue in this proceeding,
This issue questions whether the Company is required to include Pcdiairic Specially Hospitals
.and Level T Burn Units in its networlk.”

A, Network Adcquacy inchision of Pediatric Specialty Hespital(s) and Level I
Burn Lnit(s) As referenced in Analysis_ghove, this issue jnvolved a clear imbalance of
arpuments and evidence presented by the partfes, The Company met its burden of proof to
support its position, Had the OXC presented cloarsr and move focused arpuments, and strong,
adequate and consistent evidence to support its gnrrent position that Pediatric Specialty Hospitals
and Tevel | Burn Units must be included in the Company’s network then this issue may well
have been decided differently, All efforts would have been made to_allow and consider any
evidence the OIC presented on this issue - fiom its qualified staff, other professionals, interested

P T AT

providers and pariies - along with the Company’s ovidenco,

Some evidentiary problems at hearing are summarized below:

(1) The QIC testified that its remaining network adequ-acy isgues were that

? While the QIC does not Ident}fy Pediattle Specialty Hospitals and Level I Bura Unils in its Motion herefn, and
although as detriled below the QIC presented conflicting testimeny on this requirement, these wers the anly twe
types of pmwders tdentified by the OIC (at lesst at some points in the hearing) as still noeding to be included fo the
Cuinpeny's network, The OIC had oripnally also incliuded massage therapists as needing to be included hut by the
end of the bearing, based upon evidence from the Company that magsnge therapists wore already ineluded, the QiC
dropped its objection that no massage thovepists were included in the Compatty’s network, In addition, the 0IC
asserts thut the linal Order “effectively forced” or “required™ or “directed” the OIC to approve the Company's fillng
andfor to settle the issues bereln with the Company; although this asserfion is made in sovem sections of the OIC's
Motion, it is addresser! in seotion JLA. bolow.

ey e — e

 —————
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Pediatric Specialty Hospilals and Level I Bum Units were not included in the Corapany’s

network [testimony of Kreitler], Relative to this issue, the Company presented clear

argument and evidence, correcily, that neither RCW 48.46,030 nor WAC 284-43.200

speeifically require it to inolude Pedlatric Specialty Hospitals and Level I Burn Unils in

its network, but that instead WAC 284-43-200 requires that 4 health carrvier shall
mainiain each plan network In a manner that is sufficient in numbers and fypes of
providers and facilities to assure that all health plan services to covered persons will be
aceessible without unreasonable delay. The Company then presented clear evidence,

uncontioverted by the OIC, to show that it can provide 99% of covered pediatric and bum

services through its network providers which are non-Pediatric Specialiy Hospitals and
non-Level I Bum Units and that therefore the Company is in compliance with WAC 284-

43-200. More specifically, the Company presented credible argument and evidence that
in its network it hug 8,000 providers; has at least 30 hospitals including Skriner’s Hospital

and Sacred Heart Medjcal Conter in Spokane and Mary Bridge Children's Hospital in
Taooma; has all of the Pravidence network of providers and apparently afl of the Swedish
network of providers (accordingly to Dr, Faithi’s testimony Providence and Swedish have
merged and have the same negotiating committee); that it wont to talk to - and contracted
with - all willing providers in rural counties; and that its hetwork covers 14 covnties, This
testimony was primarily from Jay Faithi, M.D,, a family physician who worked for 14
years in community care olinics for Medicaid patients and the uninsured, then has worked
for Swedish health scrvices as its Director of Primary Cate snd currently rernains there as
an insfructor in Swedish’a fumily practice program. In contrast, the OIC did not objest to
this testimony, and presented no testimony of its own to contradict or raise a reasonable
quesiion about cither the testitnony or the individual physician presenting it (Dr, Faithi is
CEO of the Company). Neither did the OIC present clear cvidenee of its own to
controvert the Company’s testimony or to support its crrent position that the Company
cannot maintain eqach plan network in a manner that is sufficient in numbers and types of
providers and facilities 1o assure that all health plan services to covered persons will be
accessible without unreasonable delay even with its current network, or that the
Company cannot comply with this rule unless 1t included Pediatric Specialty Hospital(s)
and J.evel I Burn Unit(s) in its network. Indeed, the OIC even changed its own position
on whether these two types of providers were or were not required to be included in the
Company’s network, landeed, e.g, as discussed below, the OIC could not identify a
single service that the Company®s cutrent network could not provide, except for NICU
services which the Company had already identified in its filing.

(2) The OIC’g position on whether RCW 48,46.030 or WAC 284-43-200 do
or do not requirc that Pediniric Specialty Hospital(s) and Level I Burn Unil(s) be included
in the Company’s network was inconsistent, First, in its Hearing Bricf, the OIC argued
that RCW 48,46.030 and WAC 284-43-200 do require the Company to include Pediatric
Specialty Hospitals and Level T Burn Units ln its network [Hearing Brief, pgs, 9-12).
Second, at hearing the OIC first testified that RCW 48.46.030 and WAC 284-43-200 do
reguire the Company to include Pediatric Spectalty Hospitals and Level T Burn Units in

ie e = mn e —




ORDER ON OIC'S MOTION
TOR RECONSIDERATION
13-0232

Page - 8

its network [Tcstimony of Kreitler]. Third, on cross cxamination the OIC agroed,
correctly, that these rules do not specifically requira the Company to include Pediatrio
Specialty Hospitals and Level I Bugn Units in its network [Testimony of Kreitler] bud that
WAC 284-43-200(1) requires that the Comparty maintain each plan network in a monner
that is sufficient in numbers and types of providers and facilities to assure all health plan
services to covered persons will be accessible without unreasonable delay, The QIC’s
witness [Kreitlet] agreed that there is no statutory requirement for a pediatnc specialty
hospltal to be included in the Company’s network, agreed that it does not require that the
services be provided in a hospital af all ~ not to mention a Pediatric Specialty Hospital,
Importantly as well, on cross examination the OIC’s witness could not identify any bum
servico or any pediatric services which would bo available at a Pedlatrle Spocially
Hospital that the Company's network (including Providence) could.not also provide
except for NICU Lovel 4 which the Company had already identified in. its filing. [E.g.,
testimony of Kreitler (JB) on cross examination: Company: That [NICU Level 4] iy the

only service they [the Company) kave identified as an example of potentially one that
wotddn't be available in the network? K. Yes. CC: You don't know of any others? JK:
No.]

(3) The Company’s clear, uncontroverted evidenco showed that Dr, Faithi
spépifically asked the QIC whether Seattle Children’s Hospital (a Pediatric Specialty
Hospital) was required to be included in Its network, and the OIC responded that the
Company was not required 1o inolude Seattle Children’s Hospitat in its network. The
Company also presenfed evidence that if the OIC had told it [the Company] that
Children’s was required fo be In its notwark then it would have done so, [Dr, Faithi
testified I think globully, from our standpoint, there seemed to be a lack of clarity, There
are very prescripiive neywork requirements In, for example, Medicaid, and those seem to
be somewhet lacking in this realm. And so there was some ambiguity, again 1 think I
wiready sald in our festimony, Iif we weve told “You are required ... to contract with
Seattle Children’s” then that would've been very clear and we wouldve done ji, We
would've made it happen. I asked that guestion and the answer was No,J The QIC
neither objected to adimission of this evidence nor presented evidenece of its own to
controvert or even question this svidence,

(4) Although the OIC did not identify lack of Pediatric Specialty Hospitals,
Level T Burn Units or any other providers or ficilitics in the Company’s network as a
reason for disapproval in its July 3% Disapproval Letter, it does state that under RCW
- 48.46.030 and WAC 284-43-200 the Company is required to demonsirate i has adequate
arrangements in place to ensure reasonable proximily to a contracted neiwork of
providers and facilities to perform services to covered persons under lis contracied
plans.  The OIC further advises that it had reviewed Coordinated Care's Provider
Network FForm A, Access Plan, and GeoNetwork report, and determined the network does
not have sufficlent contracted providers and fucilities in place fo support the services set
Jorth in the product. As above, the OIC did not specify what providers were still required

A s
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to be included in the Company’s network, at heatng the QIC advised that the remaining
providers at issue herein were Pediatric Specialty Hospituls and Level 1 Burn Units
although ag above, the QIC’s statemonts regarding this requirement, with unsupported
evidence, were not sufficient to controvert the Company’s argument and evidence
presented, '

(5) Finally, oven if it were appropriate to present new evidence here on
rovonsideration, the QIC in this Motion still fails to srgpe - and cerfalnly fuils to provide
evidence — that Pediatric Specialty Hospitals and Level 1 Burn Units must be included in the
Company’s network (indeed, in its Motion the OIC does not even mention Pediatric Specially
Hospitals and Level I Burn Units or otherwise idendify just what services must be ineclyded in the
Company's network)., As sfated above, had the OIC presented clear argument and evidence to
support ity current position that Pediatric Speeialty Hospitals and Yevel 1 Burn Units must be

included then this jsgue may well have been decided differently. Al efforts would have been
mads to allow and eonsider any evidence the OIC presented on this issue - from its qualifiad

e w———,

gtaff, other professionals, interested providers and parties - along with the Company's evidence,

B. Neiwork Adequacy: can the Company’s complisnce with network adequacy
standards for Medicald paxticipation be used to demonstrate netvwork sufficiency required
by WAC 284-43-200(1) for Exchange products? In its Motion ob this issue, as discnssed
above in Analysis — Discussion of Balance of Bvidenoe, the OYC seems fo fail to recognize the
primary importance of presentation of clear and persuasive argument and evidence conoerning
the proper interpretation and application of WAC 284-43-200(1) and (2); instead, the OIC simply
argues that the Finnl Order misconstruss WAC 284-43-200(2). WAC 284-43-200 provides:

(1} A health carvier shall muirtain each plan welwork in a manmner thai is
sufficiant in numbers and types of providers and facilities to assure that all health
plan services to covered persons will be accessible without unreasonable delay,
Fach covered person shall have adequate choice among each type of health care
provider, including those types of providers whe must be Included in the network
under WAC 284-43-203, ... Each carvier shall ensure that iis networks will meel
these requirements by the end of the flrst year of initial operation of the neiwork
and at all times rhereafier,

() Sufficlency and adequacy of choice may be established by the carrier
with reference fo any reasonable criteria used by the carrier, -Including but not
limited lo: Provider-covered person ratios by specially, primary care provider-
covered person vatios, geographic accessibility, waiting times for appointments
with participating providers, hours of operation, and the volume of technological
and specialty services available to serve the needs of covered persons requiring
technologically advanced or specially care, Evidence of carrier compliance with

network _adequacy standards that are substantlally similar fo those standards

established by state agency health care purchasers (e.g.. the state health care
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authority ond_ the department of social gnd _health wservices) and by private
managed care accredilation organizations may_be_used to demonstrale

(3)  Inany cuse wherg the heqlth carrier has an absence of or an insufficient
number_or fvpe_of participating providers or facilities (o provide a particular
covered health care seyvice, the carrler shall ensure through referral by the
primary care provider or otherwise that the cavered person obtains the covered
service from a provider or fuctlify within reasongble nroximity of the cavered

person g no greater cost 1y the covered person than i the service were obtuined
from_network providers and_fucilities, or shall make other arrangements
acceptable to the commissioner, .. [Emphases added,]

In it Motion, without identifying any section of the Final Order in support of its
argument, the OIC incortectly assumcs that the Final Oxder erroncously conflates [the
Company’s] ... Medicaid network as an ‘adequate network’ for commercial producis ....
[and] argues that the Final Order does not provide s statutory or legal basis for the
conclusion that a Medicald network is mdomaticaly adequate for a commercial policy.
Apparently, the Final Order misconstrues the provision of WAC 284-43-200(2), which
provides that evidence of compliance with network standards for public purchasers ‘may
be used to demonstrate sufficiency’ to meon that, if a carrier has a Medicaid network for
its Medicaid products, it has by operation of law demonsirated compliance with network
siandard [sic] for public purchaser concerning every service provided under the carrier’s
commercial contracts, regardiess of whether public purchasers are required to inchide
those services or providers. The OIC goes on to argae that this is particularly important
for Medicald carriers whose plans do not have to offer all of the ten essential health
benefits required under the ACA,

In response, first, the OIC has misread the Final Qrder. Although the QIC fails to
point to any section of the Final Order which siates what the OIC suggests, clearty WAC

284-43-200(2) does not conclud[c] that & Medicaid network is automatically adequate

Jor a commercial policy, Nor dooes the Rinal Order provide its statutory or legal basis for
the conclusion because the Final Order no whers makes this conclusion, Second, of
course the differences belween Medicaid networks and ACA networks is an

important distinotion. 'The OIC fails to point fo any portion of the Final Order which
might support its argument here, At any rate, in consideration of the issues

herein and entry of the Final Order, livtle weight was given {o the fact that the Company
had its notwork approved by the Washingion Stato Health Care Authority for use in the
Medicaid martket, aithough certainly WAC 284-43-200(2) does provide that sufficiency ...
may be established by the carvier with reference to any reasonable criteria used by the
carrier, including but not limited to ... the volume of ... spacialty services available fo
serve the needs of covered persons requiring ... specially care. Evidence of carrier
compliance with network adequacy stondards that gre substantially similar to those

4 Ay ———
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standards established by state agency health care purchasers (e.g., the state health care

authority and the department of social and health services) ... may be used to demonstrate
syfficiency. ‘It is interesting to note as well, however, that at heating, the OIC scoms to

have contradicted its position heve, in testifying that standards for network adequacy are
Jound in WAC 284-43-200, and that one of the ways to establish network adeguacy is
evidence of carrler compliance to network adequacy standards that are essentinlly similar to
those standards estublished by state agency health care purchasers ... state health care
authority, The QOIC further testified that this was an available standard and [a]n acceptable
standard which carriers can use to establish adequacy. [Testimony of Kreitler.]

C.  Network Adequacy: can the Company use single case contracts for pedijatric
specialty and level 4 burn services? Once again without identifying any specific section of the
Final Order to which it objects, and without identifying the providers af issue as Pediatric
Specialty Hospitals and Level 1 Burn Units, in its Motion the OIC asserts that the second error
the Final Order makey rogarding network adeyuacy concerns the Company’s failure to contract
with Pediatric Specialty Hospitals and Level I Burn Unitg and. to instead use singlc casc contracts
in limited occasions. Clting RCW 48.46.030(1), the OIC argues that a_findamental requirement
for HMOQs ia that all covered services mus{ be provided either directly [e.g. Group Health] or
through contracted [natwork] providers.

In response, first, in the hearing and now in this Motion, the OIC fails to present a convincing
argumont that RCW 48.46.030(1) aclually does prohibit HMOs from utilizing single case
contracts, Second, the QTC ignores WAC 284-43-200(3), eited above, the rogulation which
implements RCW 148.46.030(1) written by and adopted by the OIC, which actually does
expressly allow carriers to utilize out-of-network providers as long as the consumer is not put in
a worse position. For this reason, once again, the undorsigned considered tho Company's
argument and evidénce against the OIC’s argument and evidence in considering and enfeting the
Final Order: in its Prehcaring Brief the Company argued [Prehearing Brief at pg. 9-10), and at
hearing ptesonted ovidenca [Testimony of Fathi], that it can provide pediattic scrvices, including
hospital services, through its four children’s specialty service providers and hospitals and argned
that these providers oan provide 99% of the services provided by Seattle Children’s Hospital,
[Company’s Prehearing Brief at pg. 12-11; Testimony of Fathi.] While the Company
acknowledged there may be rave, uniquo types of care that are not provided by its nefwork
facilities, it would provide those services through use of single case contracts, which it argued
persuasively were allowed under WAC 284.43-200. Indeed, the Company raised evidence of
Regence contract that specifically handles provision of pediatric specialty services through single
case contracts which was apparently approved by the OIC and cutrenily on the marke(, Finally,

* While the OYC does not identily Pediatric Spocialty Hospitals and Leve! T Burn Units in its Motion herein, these
wore the only typee of previders identi fed by the OTC as stil nesifing 10 be fncluded in the Coinpany’s network,
The OIC had eviginally also included massaga therapists as needing to be included bt by the end of the hearing,
bazed upon ovidence from the Company that massage thesapials were alvoady tncluded, the OLC dropped iy
objection that no massage therapists were included in the Company's network,
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the Company went on Lo argue in its Prehearing Brief and in testimony at hearing that it believed
the OIC’s real complaint appears to be that it did not include Seattle Children’s Hospital (the
renowned Pediatric Speclalty Hospital affiliated with University of Washington) in its network.
In its Prehearing Brief the Company further asserted, and at hearing presented uncontroverted
testimony, that in July 2013 the OIC expressly told the Company thal il was not required to
gontract with Childron’s to have an adequate netwotk [Testimony of Fathi] and that it would
have contracted with Children’s if the OIC hud advised it that it was required to do so,

- [Testimony of Fathi,] : : '

In contrast, at heating the OIC did not clearly reise the distinction it now might be making in this
Motion, i.e, that it is essential services, rather than other services, that cannot be provided
through single case contracts, Ilowever, this was an argument that could have been made at
hearing and was nol. Fugthet, at hearing, as above, the OIC was unable to name one type of
pediatric specialty service or burn service that conld not be provided by the Company’s current
network providers (except for Level 4 NICU, which the Company had already identified in its
filing).

Therefore, congistent with its obligation to mect it8 burden of proof, fiom the outset of the
hearing in its Prehearing Brief through the heating, the Company presented argument and
evidence to support its position that its network was sufficient to provide virtually all required
services by its non-Pediatric Specially Hospital and non-Level I Burn Unit network providers,
[Testimony of Pathi,] The OIC did not object to the Company’s argument or evidence presented,
and presented virtually no evidence of ifs own to coniradict the Company’s argument and
evidence, Indocd, the OIC's arpument and testimony focused on whether the Company’s
network providers were in adequate jocations, not the fact that the Company’s network did not
include Pediatric Specialty Fospitals or Level I Burn Units (consistent with that part of the
OIC’s testimony which changed to stafc that the rules do not specifically require inclusion of
these providers in the Company’s network). The issue of whether or not the Commpany iy
prohibited from_wutilizing_single osse contracls in limited situations, and apparently most
patticularly reparding provision of some types of pediatric spesialty services aud level 4 bumh
services, is simply another sitnation where, afler the undersigned’s fair and thorough weighing of
the Company’s and the OICs arpuments and pvidence, the undorsipned could only reach the
conclusion that the Company met its burden of proof at hearing on this issue. Once apain, as

that Pedistric Speeialty Hospitals and Lgvel I Burn Units must be included then this jssue may

well have been decided differenily, All cfforts would have been made to aftow and consider any

evidence the OJIC presented on this jssue - from its qualified staff, other professionals, interested
providers and payties - along with the Company’s gvidence,
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. (0IC Arpament No. 1 in support of its Motion for Reconsideration): The OIC
| argunes that the Final Ovder failed to resolve the matter with a decision on the
merits, and instead improperly directed settlement between the CIC and
Coordinated Care, In this, the OIC argnes, the Fina! Order exceeds administrative
judicial authority, and is unsnpported by law,

A, The QIC asserty in scveral seclions ofits Motion that the Final Order improperly
directed settlement and ordered the OIC to approve this filing and required settlement and
therelore excesded administrative judicial suthority,

In response, as shown in {he Final Order, had the OIC continued fo disupprove this filing after
entry of the Final Order, there wore no consequances, At the outset of the hearing, the OIC
proposed, and the Company agreed, and the QIC did not challenge in this Motion, that the issne
in the proveeding was whether, on July 31, 2013 the OIC erred in disopproving Coordinated

Care Corporation's June 25, 2013 filings, As specifically stated in the Final Oxder but ignored
by the OIC in its Motion herein, the parties agreed that the undersigned must strictly consider

this Issuc as it existed on July 31, i.e. the undersipned must consider 1) the wording of the
Company’s filings, as they existed on July 31; and 2) the QIC’s reasons, as they existed on July
31, for disapproval of these filings. In other words, the QIC’s post-July 31 reasons for its July 31
disapproval were hot at issue in the proceeding and could have siaply been excluded by the
undersigned in deciding whether the OTC properly disapproved this filing on July 31,

Instead of simply oxcluding all of the QIC's post-July 31 objections, however, as is shown by a
veading of the Final Order and as argued by the Campany in its Response to OIC’s Motion
herein, the instances where the undersigned recognized the QIC’s concerns and determined
that the OXIC should at least allow the Company to addyess these concerns wore limited to
those new (post-July 31} concerng which at hearing the OIC was attempting to apply
retroactively to justily its July 31 disapproval. As above, while the OIC’s post-July 31
reasons could have been exciuded entively, the undersigned recognized the OIC’s post-July
31 reasons because:

(1)  Reliance on only the OIC’s reasons which were stated in its July 31, 2013

Disapproval Letter would have a distinctly increased likelihood of resulling in a
Final Order which delermined that the QX0 had orred in disapproving the
Company’s July 31 filing (which apparently is why the OIC chose post-Tuly 31 to
prasent new or different reasons at hearing). This was done particularly in light of
the fact that, pursuant to the Company’s testimony at hearing end the QIC's
acknowledgement of its process af that time, the OTC had refused to communicate
with the Company sinee Tuly 31 when the evidence showed that it had
communicated with other carriers whose filings had boen disapproved on July 31;
and the Cotopany had presented substantial ovidence that it was ready and willing
to communicate with the OTC and to change its July 31 filing to oure any of the
OIC’s yemaining pre-July 31 or post-July 31 concerns if it knew what these
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remaining concems were (it having also been found that some of the OIC's July
31 objections were so unclear as to render the Corpany unable to know what they
were and thus how to address them). Bven where these ohjections were clear,
gome were shown through direct and cross examination to ho requirements which
wete not even supporied by law, For example, while on July 31 one of the OIC’s
reasons for disupproval was that the Company’s requirement of written notice to
add covered individuals waes its provision was “overly restrictive” when clarificd
by the OIC witness the OIC’s objection was actually shown to not be supported
by statute at all, [Conclusion of Law No. 11; see afso Testimony of Kreitler,]

(2)  'Thoundersigned recognized the OIC’s post-Joly 31 reasons in an

effort to promote settloment a5 encouraged by the Administrative Procedure Act,
Title 34 RCW, particularly in light of the issues disoussed in 1) above, For
cxample, on July 31 some of the OIC"s reasons for disapproval wore that specific
provisions in the Company’s filing were “too restrictive” or in conflict with
specific laws, but post-Tuly 31 (i.e. at hearing) the OIC changed these reasons to
arguc instead that those provisions were ‘confusing and misleading.’ [Seg, eg,,
OIC Objections 7, 9, 12 set forth in QIC's July 31 Disapproval Letter; after July
31 the OIC abandoned thesc July 31 bages for disapproval by asserting new bases
in their stead.] The OIC asserted new (post-Yuly 31) reasons for a nmber of its
July 31 objections as well, For these reasong, where the undersigaed fouod that
the OIC’s post-July 31 rcasons for disapproval hud merii, the vadersigned
required the OIC to promptly review and/or suggest amendod language that would
address its concern.

Thersfore, contrary to the OIC’s assertions, as discussed in section A. above and as
shownt by a reading of the Final Qrder, specific determinations were made therein as to the
validity of the OIC’s July 31 rcasons for disapproval which the OIC did not change or replace
post-July 31 at hearing, Rather than simply being excluded altogether as could have been done,
the undersigned handled the question of the validity of the OIC’s new post-Tuly 31 reasons in an
effort to promote scttlement as encouraged by as dlscussed in dotail in A. above,

B. It appears the OIC argues in its Motion that the undersigned had authority ouly to
decide 1) whether cvery section of tho Company’s filing was consistent with law or not; and 2) if
the undersigned comocluded that even ope section of these filings was noncompliant with any
applicgble federal or state statutes or regulations on July 31 then the wndersigned must uphold
the OIC’s disapproval of these filings, beeause even the OIC itself had no authority to approvo a
plan which contained even one seation which is noncompliant with any applicable federal or
state statutes or regulations on July 31, In its Motion herein, the OIC argues thut because the
undorsigned did find there were some violations of those applicable rules (presumably based on
the OIC’s roasons post-July 31 ag well as on July 31) then the wndersigned should have upheld
the OTC's disapproval, but that instead she improperly directed settlement between the OIC and
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Coordinated Care [of those sections which sbe found to be noncompliant] ... and thereby
exceeds administrative fudicial authority...,

In response, the OIC fails to recognize that at the outset of the hearing, the pariies agreed,
and Conclusion of Law No. 3 reflected, that the issue in {his procceding is whethor on July 31,
2013 the OIC crted in disapproving the Company’s Yuly 25, 2013 filings, [See also Burden of
Proof and Tesue at Hearing section above.] Further, the OIC did not raise Conclusion of Law No.
3 ag an issue in its Motion herein, As further stated in the Final Order af Conclusion of Law No.
3, which , again, the OIC did not raise as an issue m this Motion, [t]his [issue] contemplates not
only whether all sections of the filings comply with all applicable statues and regulations ... but
also whether the OIC's process of review was reasonable. ... a determination of the central
issue herein must of necessity include not only whether the filings were in compliance with
applicable rules but also must include some basic consideration of the review process which the
agency conducted; ... this Is particularly true where, as here, the Company raises significant
issues regavding the review process and claims that process unveasonably restvicted it
opportumity lo have its filings approved, Indeed, while ihe OIC argues thal the only issue is
whether the Compomy's filings ave filly compliant with all applicable rules, at the same time the
OIC spent far more time — literally hours — presenting written documents and oval testinony
solely regarding iis process of reviewing these Exchange filings, both in general and with vegard
to this Company's filings. Therefore, the OIC isself seems 1o contemplate that its review process
is relevant, to determination of the ceniral issue herein. |Emphaesis in original.]

D. The OIC then states that /1] he Final Qrder does state in several places that QIC is
being compelled to re-write Coordinated Care's filings for it in light of the extraordinnry
situation presented by ... the Exchanges ... Final Order at pg. 3, paragraph 3, This statement is
entirely without merit; nowhere does the Final Order “compel OIC lo re-write Coordinated
Care's filings for 1t The OIC {hen vrges the vndersigned to “reconfigure the Final Order,
making it abundantly clear that the specific stiuation involved in this particular review of the
Company 's filings is unigue. This 18 not necessary, since much time and language is included in
the Final Ordor to reflect the uniquoness of this situation, e.g., the specific situation involved in
this partlcular review of the company s filings is unigue. [Final Order, at 21.] Finally, although
this is olear, the OIC need not be concemed that there will be perils presenied by reference lo the
Final Order as precedeni because, as the Company points out, decisions in these proceedings
arc not precedential. The OIC then predicts that ordering the OIC to settle s disputos
concerning this Company's filings ... compely the OIC lo not only provide specialized und
directed legal advice 1o a specific privaie company, bul to effectively draft portions of their
contracts and further that compelling settlement with one carvier because the OIC entered into
settlement discussions with a wholly sepavate and unrelated carvier, the Final Order sel the
demgerous precedent that the QIC is now compelied to setile with any carvier who challenges the
OIC"s disapproval of their network, rate, form, or binder filings. The Final Qrder ... broodeasts
to every health carrier in the state thay, hy demanding a hearing on any disupproved filing, they
can force the OIC to fix their contracts for them, monopolizing staff time, and wniloterally
rearranging the distribution of OIC resources, Once again, the OIC is encouraged to read the

s ———
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Hinal Order carafully, to recognize its applicability to this unique situation, and to recognize that
it is, in fact, reading too much inio the Final Order (sco bolow),

B, Finally, the OIC questions whether the OIC may be reading tvo much into the
Final Order. The OIC is correct: the QIC is reading too much into the Final Order, The Final
Order speaks for itself. '

L (OIC’s Argument No. 2 in sapport of its Motion for Reconsideration): The 0IC
argues that the Final Order’s conclusions rest upon improper admission of evidence
of the OTC’s settlement negotiatious with other carriers.

Again citing no pertion of either the Tinal Order ot the proceedings to supportt its argument No.
2, the OIC arpucs generally that the Final Ordor’s “challenged dircctives” 1) rely on (actual

errorg_that 2) are supported solely by evidence of the OIC’s settlement negotiations with other
carriers which was introduced by the Hearing Officer. not by either. party, 3) which should have

boen barted by ER 408, and 4) which are not sypported by the record. The QIC does not
articulate just what “challenged directives” it is referring to, and what “factual errors” it is
referring to so it can only be speculated what “factual errors” they were that were “not supported
by the rocord.” However, the matter of “Introdustion of evidence by the Hearing Officer,” must
be addressed, and then the meaning of the balance of this argnment can only he guessed at and
addressed. {OIC’s Motion at pg. 8.} :

In response, 1) Very definitively, no evidence at all was introduced by the undersigned
in this proceeding, Ingofar as is relevant here. sl evidence of the OIC’s negotiations with other
catriors was introduced by the Company and in staternonts made by OIC gounsel, Whercas the
OIC argues that the nndersigned introduced avidence, this is clearly not the case; beginuing even
prior to the hearing in the Company’s brief, the Company has asserted that the OIC was treating
it unfairly in many ways. The Company carried this issue throughout the hearing, and continved
to support its assertions of unfair treatment, including its own testimony that the OIC had
approved other carriors” filingg after July 31 which it had disapproved on July 31 when it had
tefused to even talk to the Comphny afler it had disapproved the Company’s July 31 filing, For
example, evidence presented by the Compuny on Day 3: Dr. Fathi:  was told by M.
Gellermann we weran 't allowed to have conversationy since the appeal [i.¢, the Demand for
Hearing was filed], We have lois of ... every day. We've modified things stnee we got the
refection. We were told that we're not allowed to discuss this. ... I and the company are results
and solutions oriented and so T'want fo take your through how that played out. Molly called me
with the news vn August 1 and within two days after consulting with outside counsel, our own
Internal persons, we decided to file the appeal, At the same time we pursued setting up a
meeting with the commissioner. Two vr three days later, Ms, Gellermann called me and said
1've called you to say I undersiand you have filed an appeal und I need to let you know that we
cannot 1alk to you, cannot lalk to you about the appeal. As you may recail a few days later there
was a window of a mythological extension of a few days, on a Wednesduy in the morning there
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wus a note that said you have wnttl Friday to reflle things for plans that have been disapproved.
For about 7 or 8 hours, during that time I left messages and sent emails to saying I'd like to
withdraw our appeal as of right now because we want to make this work, we want to work with
you [the OIC}, we 're willing to make any of the change that you [OIC) require. Before she could
even respond to that we got another email that said we [OIC] chunged our minds there is no
extension, What's done is done. Officially it's closed, So ar that point we made sure we refiled
the appeal. Throughout the last few weeks I wonld've loved nothing more to work with Ms,
Kreitler and .., to ... Lhave found ot from the public website that all of the other plans that have

heen disapproved [on July 31] have already refiled fwith the OIC]. [ have no idea whether they kave
heen in contaot with the OIC or not. We are completely ready to refile ... and have been actually.

[Emphasis added.]

On the subject of whether or notl the OIC was negotiating with other carviers and not the
Company after July 31, in addition to the testimony of the Company dizcussed above, while not under
oath, AnnaLiss Gellermumn, counsel for the OIC, stated: Ms. Gollorman: TheCommissioner is taking
the position that for those companies that did not request a hearing we would rot accept any new
Silings, ... For those that requesied a hearing, the commissioner has authorized some small
changes ... (inaudible}... Not with this company. . If there is a meaningfid opportujnity - how

Jar away from [approval the filing is].., If vou 've been disapproved, you're done. July 31,
everything is done, If you requested a hearing, and you are in the process of a heaving, we are
using the potential of settlement negotiaiions to determine if there is anything that cun be done
for those companies that in the opinion of the OIC are very close to approval, [Unsworn
statement of Gellerman, counsel for OIC, presented durlng Day 3 of hearing at 5:00 p.m..]

Therefore, elearly evidence rogarding whether the OIC was negoliating with other carriers after
July 31 was presented by the Company and in a statement from OIC counsel, and most definitely
not the undersigned. Further, this evidence is specifically identified in ¥inding No, 20 as the
basis for finding that the QIC was negotiating with other carriers: ...the Company testified at
hearing, and it was.acknowledged by OIC counsel, and is therefore here found, that the QIC has
in fact entertained communications, settlement negotiations and newlamended filings with other
stmilarly situated carriers whose filings it disepproved on July 31 even though it has refused to
allow any communications with Coordinated Care. {Testimony of Futhi,{ [Finding of Fact No,
720

2) Xecond, the OIC does not identify what “factual errors” it is referring to, it is not
possible to review and consider this portion of the OIC’s argument, To the extent thore was evidenco
of gettlement negotiations with other carriers presented by the Company and to some extent the
QIC, this evidence had no bearing on whether the OIC’s July 31 objections to the Company's
July 25 filing were reasonablo. To the extent this evidence were relevant at all it would be
considered relative to whether the OIC*s erred in its process of review and disapproval of the
Company's July 25 filing [See Conclusion of Law No. 3] but in fact this evidence was given no
weight and did not affoct the Final Order in any way,
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3) Third, assummg that PR 408 applies to this proceeding by virtue of RCW
34.05.452(2) (which requires a presiding officer to refor to the Washmgton Rulos of Byidence as
guidelines for evidentiary rulingg): in this Motion the CIC recognizes that ER 408 does permit
evidence of settlement nogotiations for limited purposes such as to prove bius, and for other
reasons, but the OIC then incorrectly agserts that there was no claitm of bias in this case.
Contrary to the OIC’s argument here, frotn even befote commencement of the hearing the
Company asserted that the OIC was treating it unfairly (i.e, in a biased manner) in the approval
process and thereby made bius a significant issue in this case. [B.g., Prehearing Brief, pgs. 1-4;
Testimony of Dr; Faithi; Testimony of Sarah Ross,] Even the OIC cotertained bias as an issue in
this cage, presenting hours of evidence of how it had spent extra time and é&ffort helping this
particular Company in comparison to others, The issue regarding whether the OIC was treating
tbe Company was being trcated unfairly was also recognized in the Final Order at Finding of
Fact Np. 20, which states: Coordinated Care argues that it s being treated unfairly in
comparison with other carriers, [Coordinated Care Prehearing Brief! Testimony of Faithi,]

More specifically, evidence that biag was a sxgmﬁcant issue in this case were — whether or not
they were proven at hearing - the Company specifically argued that the OIC was Ireating it
unfairly in comparison to other carriers sesking to have their products approved for the Exchange
[Company’s Prehearing Brief, pgs. 2-4]; beginning in ifs Prehearing Brief filed prior to
commonccment of the hoaring, Company assorted that the OIC had indicated it would rather deal
with only commercial carriers for this year’s Exchange and with Medicaid cavriers (such as the
Compuny) next year, that the QIC changed its cooperative attitude with the Company when the
Company decided to build its own network and bogan rejecting submissions for overly technical
reasong; that the OTC did not conduct a full analysis of the Company's submisston until July
2013 despite the fact that il had a complete product to review beginning with the Company’s
June 2013 filing; that the OIC’s approach to the Company differed from the OIC’s troatment of
the commercial carriers e,g. the QIC issued mumetous objection letters to other carriers, e.g, the
Corapeny asserted that the OIC sent objection lefters to Grouvp Ilealth in May, June, and July,
and gavo those carriers opportunitics to corrcet their crrors in order to assist them in submitting
an acceptable plan for approval, yet the OIC sent only one set of objections to the Comspany in
July meny of which were vague or unclear [Bx. 53, OIC July 22 Objection Letter to form filing;
Ex, 55, OIC July 17 objection letter to binder; Ex, 57, OIC objection lotier to rate fillop]; that
throughout the process the OIC gave the Comp[any conflicting insiructions, e.g. re whetlier or
not Children™s Hospital must be included in iis network; that other advice was vague or unclear
and vet later on the Company was instructed not to contact Kreitler to ask guestions, which made
it more difficult and expensive for the Company to try to determine what the OIC’s remaining
concerns were and yet dospite its efforts on July 31 the OIC disapproved the Company's entire
filing and dotermined not only that if could not rofilc but that the OIC could not comnmnicate
with the Company at all, which left the Corapany no time to address any remaining concerns it
might not have understood correotly (not having acoess to the OIC for some tfme); and after July
31 the OIC refused to communicate with the Comapany.

4) The OIC argues that the record does not 311ppori any findings that the OIC was
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communicating with other carriers; presumably the OIC means findings that the OIC was
communicating with other carriers after July 31, 2013, However, clearly the record supports such
a finding. See Ssction 1) above concerning the Company’s and the OICs own statements that
the OIC was communiceting with other carriers afior July 31, 2013, As stated above, howevet,
the cvidence presented by the Cowapany and statements of the OIC that the OIC was
communicating with other cerriers after July 31 is not relevant to the issue in this proceeding
regarding whether or not the Company’s {ilings as written were in compliance with the ACA and
state rules; while the Cotnpany’s evidence and the OIC's statements might be relevant to whether
the QIC crred in its roview and disapproval which as above and as stated in Conolusion of Law
No. 3 included sorae consideration of the review process, this evidence was given no weight and
did not affect the Final Order in any way,

Far the above four reasons, the OIC™s argument is without merit.

IV. (OXC’s Argnment No. 4 in support of its Motion for Reconsideration); The OIC
arpues that the Final Order containg Findings of Faet about commmmication
between Coordinated Care and the OIC during the proceedings that ave not
supported by an objective evaluation of the record,

This argument is duplicative of Argument No. 2 in the OIC's Motion, which is addressed
in Scetion L above. Howoever, toward the end of its Motion, the OIC lodges a host of assertions
related to this argument. Move specifically, the OIC states 1) that RCW 34.05.461 provides that
a “presiding officer shall not base a finding exclusively on inadmissible evidence unless the
presiding officer determines that doing so would rot unduly abridge the pariies’ opportunities lo
confront witnesses and rebut evidence and the basis for this determination shall appear in the
order.” Then, the OIC goes on to stute, incorrectly, (hat “the evidence presented by the Hearing
Officer about settlement negotiations with other parties ... was not submiited by either party, but
by the Hearing Officer herself....Coordinated Care wax apparently unawore of the OIC's
settlement discussions with other carviers until the Hearing Officer introduced the subject, The
OIC could only object; it had no opportunity to confront the Hearing QOfficer as a witness.,..” n
response, contrary to the OICs assertions, the Company was very clearly aware that the OIC
was in communication with other carriers when it vefused to communicate with this compeny,
and testified to its knowledge at hearing, [Testimony of Fathi; Testimony of Ross.}

The OIC further argues that the undersigned’s devision "to not only consider, but iject, evidence
of the OIC's setllement discusslons in other proceedings as evidence “calls the Hearing Qfficer’s
impartiality into question,’” The OIC then concludes that by presenting the evidence of the
0IC’s settlement negotiations, the Hearing Officer essentially made herself a material witness
concerning disputed factual allegations and in dolng so “has called into question her own
partiality concerning this and every case involving the OIC's denial of a carrier's rate, form and
binder fillngs." 'The OIC aven poes on to argue that impartiality by a judge and improper

S ———
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testimony by a witness both consfitute grounds for granting a CR 59 motion for retrial or
reconsideration on the basis of irregularity in the procecding, citing cases irrelovant to the
situation at hand, The OIC then concludes this litany of riles which are either not applicable, or

not bascd on fact, by arguing that “because the Hearing Qfficer’s presentation and admission of

evidence of the QIC's settlement negotiations was improper wnder RCW 34.05.452(2), RCW
34.05.461, ER 408 ..., the Final Order should be reconsidered, omitting this improperly admitted
information and the directives based upon it."” In response, contrary o the QIC’s asscrtions,
onee again, a8 discussed above, the Company argued in its Prehearing Brief that the OIC treated
it unfairly v many ways speclficd thereln, and at hearing presented evidence of these activities
(whether or not they were found to have occurred), including the OIC's refusal 4o communicate
with the Company post-July 31 and presented further evidence that after July 31 the OIC
approved the plans of other carriers like the Company who had filcd Demands for Hearing {and
perhaps others) whose filings it had disapproved on July 3t, [Testimony of Fathi; Statement of
QIC counscl.}

In further response to the OIC’s fourth set of arguments, as above, the parties agreed that the
fssue In this prococding was whether the OIC erred, on July 31, in disapproving the Company’s
Jidy 25 filing, From before the hearing in its Prehearing Brief, the Company argucd that the OIC
was treating it unfairly in the approval process, and at hearing prezented evidence that the OIC
was negotiating with other carriers, Bias was raiscd by the Company from the outset and wes a
significant issue in this proceeding. Therefore bias should have been, and was, considered by the
undersigned in entering the Final Order; therefore oven assurmning IR 408 applies, ER 408 allows
the presiding officer to consider evidence of settlement negotiations to show bias. Further, the
Tinal Order certainly did not rely exclusively on inadmissibie evidence. B.g., contrary to the

OIC’s assertions, the Company certuinly kuew, and lestified to, the fact that the OIC was .

communicating afler July 31 with other sinvilarly situated carriers it had disapproved on July 31:
Dr, Tathi testified he had seen on the internet that the OIC had approved other carriors’ plans
which he knew had been disapproved on July 31, [Testimony of Fathi; see also Testimony of
Sara Ross.] Finally, statements of OIC counsel at hearing adviscd that it was sclecting which

carriers whose plans it disapproved on July 31 to negoliate with post-July 31 — and advised that.

those carriers did not inclnde this Company. [Transeript of proceedings, at Day 3.]

O1C’S ADDITIONAL CONCERNS ABOUT FINATL ORDER

‘While these issues arve related to the QIC's arguments above, and are repeated throughout the
QIC’s Motion, the fact should be addressed that the OIC has lodged at least four pages of serious
apsertions about the integrity of the Final Order and the Hearing Officer which cannot be ignored

even when it is understood that the OIC chose to take just two days between the time it received -

the Final Order and the thme it filed its Motion for Reconsideration, Speoifically, the OIC agserts
that tho Final Order “commund{ed]” and “forced” and “compelled” wnd “coerced” the OIC to
approve the filings “even though the filings were in violation of law” and “upon tarms dictated by
the Hearing Qfficer” without authority to do so. The OIC asserts that “The Final Qrder cites no
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authorily ... which allows the Hearing Officer to refuse to rule on u matter, tnstead holding thai
matier open until a compulsory settlement, the terms of which are dictated by the Hearing
Officer, has been reached.” The OIC asserts that the Final Otder “changel[d} a legal ruling as
puniskment for one of the parties’ fatlure to cooperate with directives in an Order,” and “setfs]
the dangerous precedent that the OIC is now compelled to settle with any carrier who challenges
the ONC's disapproval of their network, rate, form, or binder filings...the Final Order broudcasts
to every health carrier .., that, by demanding ¢ hearing on any disapproved filing, they can force
ihe QIC (o fix thelr contracts for them, ..." |[Emphasis in original,] Yurther, the OIC asserls,
incorrectly, that in fhe Final Order the Hearing Officer “decid(ed] to not ondy consider, but infect,
evidence of the OICs yettlement discussions in other proceedings as evidence that the OIC
-mishandled Coordinated Care’s filings” and thereby “made herself"a material witness” and
{clting the admittedly inapplicable CYC 2.11(a), 2.11(1), (2)(d) 2.6(B)] “called Into question her
own pariiality concerning this and every case lnvolving the OIC's denlal of a carrier's rate,
Jorm, and binder filings” and implied that the Hearing Officer had “personal knowledgs of facts”
and/or was “likely to be a material witness in this proceeding” and further implies that the
Hearing Officer should have disqualified hersclf for “blas, prefudice, interest,..” ander RCW
34.05.425(3) (evem though thig statute requires that the OIC - not the Hearing Officer ~ must aot
yet the OIC made no mention of these coucems either before or during the hearing and indeed
not wntil it had reccived the Final Qrder),  Finally, at the end of the Q1C’s four pages dedicated
to this topie, the OIC postulates that the “QIC muay be veading tno much into the Final Order(.)”

In response, first, the OIC certainty has read too much into the Final Order, and & careful reading

and consideration of it should respond io many of the OIC’s concerns, Second, as discussed in
detei] above, the QIC 1y simply incorrect in its statercnt that evidence of the QIC’s scitlement
negotiations with other carriers which was Introduced by the Iearing Officer, pot by either party
whon in fact the evidence was introduced by the Company, and to some extent the OIC, and no
cvidence was introduced by the Hearing Officer. Third, the Final Order can oty be based on the
gyidence presented at hearing, The problems with the OIC’s arguments and evidence are
detailed above. It is not possible to enter the Findings and Conclusions which the OIC suggests
should have beon made when the arguments made by the O)C weve not consistent with iis prior
actions and statements to the Company, were on occasion contradictory even at hearing or at best
unclear, I is also not possible to entor the Pindings and Conclusions which the QIC suggesis
should have bsen made when the evidence presented by the OIC at hearing was on some
occagions confrary to what it now argues, and was inconsistent over time even during the course
of the hearing, and on other occasions was either nonexistent or insufficient, In addition, as also
discusscd above in more detail, the OIC’s presentation of cvidence was [imited by the fact that
two of the OIC’s three witnesses had not sven beesn involved in the filing process with this or
perhaps any other carrier submibling filings for he Bxchange. In addition, one admitted at
hearing he had not even read the Company’s entirc filings, and the other admitied she was new to
her position and not famitiar with the ACA.,

For all of the reasons discussed above, the QIC has failed to show any basis upen which
reconsidoration should be granted,
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CONCLUSION

Based upon the sbove wsuthorities and analysis, the OIC has not persmaded the
undersigned that there are any issues of fact or law that warrant veconsideration of the Findings
of Fact, Conclusions of Law and Final Order entered by the undersigned on September 3, 2013,
Turther, the QIC has nof persuaded the undorsigned that she committed errox, menifest or
otherwise, in entering her Findings of Fact, Conclusions of Law and Final Order in this matter,
Therefore, the OIC has not made the requisite showing for reconsideration pursuant to state und
federal rules and case law, and thus the OIC’s Motion for Reconsideration should be donied,

: ORDER
On, the basis of the foregoing,

IT IS HEREBY ORDERED that the Insurance Commissioncr’s Motion for Reconsideration is
DENIED,

ENTERED at Tutnwater, Washington, this l S &a"y of Novenibor, 2013, pursuant to Title 34
RCW ang-specifically RCW 34,05.470; Title 48 RCW; and regulations pursuant thereto,

.
PATRICIA D, PETEISEN™-
Chief Presiding Officer

Pursuant to RCW 34.05.461(3), the parties gre advised that, pursuant to RCW 34.05.514 and

34.05.542, this order tmay bo abnmlcd o Suucnor Coust by, within 30 davs '1ftar date of service

busincss and 2 2) delivery of a2 copv of the peiition to the Ofiice of the Insurance Commissioner;
and 3) depositing copiss of the petition upon all other partles of record apd ithe Office of the
Atfomey General,

Declaration of Mailing
1 deolaro under penalty of perjury under the laws of the Stats of Washington thut on the date listed befow, § mailed or caused

detvery through normal office malting custom, a true copy of this dosument to the above Identified {ndividuals af their addresses
listed abipve.

DATED thia M ] day of November 2013.

KELLY A, CHIRNS

S




