CR-103P (May 2009
RULE-MAKING ORDER (Implements IgCW)é4.05.36?))

Agency: Office of the Insurance Commissioner

Permanent Rule Only

Effective date of rule:
Permanent Rules
X 31 days after filing.

[ ] Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should be
stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
[]Yes X No If Yes, explain:

Purpose:

Insurance Commissioner Matter No. R 2014-08
In May 2014, the OIC completed the first phase of rulemaking to clarify its expectations for health insurance issuers’ provider networks.
This “phase 2” of rulemaking offers additional guidance to issuers on the implementation of phase 1 network access standards. The rules
require that issuers document and maintain their networks to provide ongoing access. They also ensure that network-related processes
and procedures do not serve as a barrier to access.

Citation of existing rules affected by this order:

Repealed:
Amended: WAC 284-43-251, 284-43-300, 284-43-310, 284-43-320, 284-43-330
Suspended:
Statutory authority for adoption: RCW 48.02.060, 48.18.120, 48.20.450, 48.20.460, 48.43.055, 48.43.505, 48.43.510,

48.43.515, 48.43.530, 48.43.535, 48.43.730, 48.44.020, 48.44.050, 48.44.080, 48.46.030, 48.46.200

Other authority:

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR _15-13-117 on _June 16, 2015
Describe any changes other than editing from proposed to adopted version:

«  WAC 284-43-202 (3)(a) Added specificity to the timeframe for reporting changes to a network.

e WAC 284-43-225(2) Added “These records must be retained for a period of ten years:”

¢  WAC 284-43-300 Deleted “Provider networks must include and maintain every provider category and type necessary to
deliver covered services.”

e WAC 284-43-310 (1)(b) Deleted “practitioners”

e  WAC 284-43-320 (14) Added effective date and safe harbor.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by

contacting:
Name: Jim Freeburg phone (360) 725-7170
Address: PO Box 40260 fax (360) 586-3109
Olympia, WA 98504-0260 e-mail rulescoordinator@oic.wa.gov

Date adopted: December 14, 2015 CODE REVISER USE ONLY

':AAQAEP((TY'.}E' OR PRINT) OFFICE OF THE CODE REVISER
IKE Hreidier STATE OF WASHINGTON
SIGNATURE FILED
> DATE: December 14,2015
m,,ép TIME: 2:53 PM
TILE L WSR 16-01-074
Insurance Commissioner

(COMPLETE REVERSE SIDE)




Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended 3 Repealed
Federal rules or standards: New Amended 0 Repealed
Recently enacted state statutes: New Amended 1 Repealed
The number of sections adopted at the request of a nongovernmental entity:
New Amended Repealed
The number of sections adopted in the agency’s own initiative:
New 2 Amended 4 Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New 2 Amended 5 Repealed

The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed

Other alternative rule making: New

N

Amended 5 Repealed




NEW SECTION

WAC 284-43-202 Maintenance of sufficient provider networks, {1)
An issuer must maintain and monitor its provider networks on an ongo-
ing basis for compliance with the network access standards set forth
in WAC 284-43-200, This includes an issuer of a stand-alone dental
plan coffered through the exchange or a stand-alone dental plan offered
outside the exchange for the purpose of providing the essential health
benefit category of pediatric oral benefits, which must maintain and
monitor its networks for compliance with WAC 284-43-200(14). An issuer
must report to the commissioner, within the time frames stated in this
section, any changes affecting the ability of its network providers
and facilities to furnish covered services to enrollees,

(2) An issuer must notify the OIC in writing within five business
days of either receiving or issuing a written notice of potential con-
tract termination that would affect the network's ability to meet the
standards set forth in WAC 284-43-200. Notice of potential termination
must include an issuer's preliminary determination of whether an al-
ternate access delivery reguest must ke filed and the documentation
supporting that determination. The issuer's notice must be submitted
electronically following the submission instructions on the commis-
siconer's web site,

(a} If the issuer determines that an alternate access delivery
request must be submitted to comply with WAC 284-43-200(15), the issu-
er has ten business days tc¢ submit the reguest and supporting documen-
tation for the alternate access delivery reguest in accordance with
WAC 284-43-220 (3) (d).

(by TIf, after reviewing the issuer's preliminary determination
that an alternate access delivery request 1is not necessary, the 0IC
determines that an alternate access delivery request 1is required to
comply with WAC 284-43-200(15), the issuer has five business days to
submit the request and supporting documentation for the alternate ac-
cess delivery reguest in accordance with WAC 284-43-220 (3} {d).

{c) If the 0IC determines that a network is out of compliance
with WAC 284-43-200 and the issuer has failed to report this change to
the OIC, the issuer must, within one business day of notification by
the O0IC, submit an alternate access delivery reguest in accordance
with WAC 284-43-200(15) and supporting documentation for the alternate
access delivery request in accordance with WAC 284-43-220(3)(d).

(3) An issuer of a health plan must maintain and menitor, on an
ongoing basis, the ability and c¢linical capacity of its network pro-
viders and facilities to furnish covered health plan services to en-
rollees. An issuer must notify the commissioner in writing within fif-
teen days of a change in its network as described below:

{a) A reduction, by termination or otherwise, of ten percent or
more in the number of either specialty providers, mental health pro-
viders, or facilities participating in the network;

{i) The initial time frame fcr measuring this reduction is from
the network's initial approval date until the January 1lst following
the initial approval date.

{(ii) After the January 1lst following the network's initial appro-
val date, the time frame fcr measuring this reduction .is from January
lst tec the following January lst.

(b} Termination or reduction of a specific type of specialty pro-
vider on the American Board of Madical Specialties list of specialty
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and subspecialty certificates, where there are fewer than two of the
specialists in a service area;

(c¢) An increase or reduction of twenty-five percent or more in
the number of enrcllees in the service area since the annual approval
date;

(d) A reduction of five percent or mere in the number of primary
care providers in the service area who are accepting new patients;

{e) The termination or expiration of a contract with a hospital
or any associated hospital-based medical group within a service area;

(f) A fifteen percent reduction in the number of providers or fa-
cilities for a specific chronic condition or disease participating in
the network where the chronic condition or disease affects more than
five percent of the issuer's enrollees in the service area., For purpo-
ses of monitoring, c¢hronic illnesses are those conditions identified
(or recognized) by the Centers for Medicare and Medicaid Services
within the most current version of the Centers for Medicare and Medic-
aid Chronic Conditions Data Warehouse (CCW) data base available on the
CMS.gov web site; or

{g) Written notice to the commissioner must include the issuer's
preliminary determination whether the identified changes in the net-
work require an alternate access delivery request in accordance with
WAC 284-43-220 {3) (d).

(1) If the issuer determines that an alternate access delivery
request must be submitted, the issuer has ten business days to submit
the request and supporting documentaticn for the alternate access de-
livery request in accordance with WAC 284-43-220 (3) (d).

(ii) If, after reviewing the issuer's preliminary determination
that an alternate access delivery request 1s not reguired, the 0IC de-
termines that an alternate access delivery request is required, the
issuer has five business days to submit the request and supperting
documentation for the alternate access delivery request in accordance
with WAC 284-43-220 (3) (d).

(1iii) If the OIC determines that a network is out of compliance
with these standards and the issuer has failed tc report this change
to the OIC, the issuer must, within one business day of notification
by the 0IC, submit an alternate access delivery request in accordance
with WAC 284-43-200(15) and supporting documentation for the alternate
access delivery reguest in accordance with WAC 284-43-220 (3) (d).

{(4) An issuer of a stand-alone dental plan offered through the
exchange or of a stand-alone dental plan offered outside the exchange
for the purpcse of providing the essential health benefit category of
pediatric oral benefits must maintain and monitcr, on an ongoing ba-
sis, the ability and c¢linical capacity of its netwcrk providers and
facilities to furnish covered services to enrollees. An issuer must
notify the commissioner in writing within fifteen days of the change
in its network as described below:

(a) A reduction, by termination or otherwise, of ten percent or
more in the number of specialty providers in the network since the in-
itial approval date;

(b) An increase or reduction of twenty-five percent or more in
the number of enrollees in the service area since the annual approval
date;

(¢) A reduction of five percent or more in the number of provid-
ers of preventive and general dentistry accepting new patients in the
service area;

(d) Notice to the commissioner must include the issuer's prelimi-
nary determination whether an alternate access delivery request must
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be submitted with supporting documentation in accordance with WAC
284-43-220 (3){d).

(i) If the issuer determines that an alternate access delivery
request must be submitted, the issuer has ten business days to submit
the request and supporting dcoccumentation in accordance with WAC
284-43-220 (3)(d).

{ii) If after reviewing the issuer's preliminary determination
that an alternate access delivery request is not required, the CQIC de-
termines that an alternate access delivery request is required, the
issuer has five business days to submit the request and supporting
documentation for the request in accordance with WAC 284-43-220
(3) (d).

(iii} If the OIC determines that a network is not in compliance
with these standards and the issuer has failed to report this change
to the OIC, the issuer must, within one business day of notification
by the 0IC, submit an alternate access delivery request in accordance
with WAC 284-43-200(15) and supporting documentation for the request
in accordance with WAC 284-43-220 (3) (d).

(5) The following network access standards must be met on an on-
goling basis:

(a) The actuarial projections of health care costs submitted as
part of a premium rate filing must continue to be based on the actual
network the issuer proposes for the health plan's service areas.

(b) A practice that is not currently accepting new patients may
be included in a provider netwcrk for purposes of reporting network
access, but must not be used te justify network access for anticipated
enrollment growth.

(c) An issuer must have and maintain in its network a sufficient
number and type of providers to whom direct access 1s required under
RCW 48.43.515 (2) and (5) and 48.42,100 te accommodate all new and ex-
isting enrollees in the service areas.

{d) Issuers that use the following network models must maintain
and monitor the continuity and coordination of care that enrollees re-
ceive: Networks that include medical home or medical management serv-
ices in lieu of providing access to specialty or ancillary services
through primary care provider referral, and networks where the issuer
requires providers to whom an enrollee has direct access to notify the
enrollee's primary care provider of treatment plans and services de-
livered. For these models, an issuer must perform continuity and ccor-
dination of care in a manner consistent with professionally recognized
evidence-based standards of practice, across the health plan network.
The baseline for such coordination is maintenance and monitoring as
often as is necessary, but not less than once a year:

(1) The systems or processes for integration of health care serv-
ices by medical and mental health providers;

(i1) The exchange of informaticon between primary and specialty
providers;

(iii) Appropriate diagncsis, treatment, and referral practices;

(iv} Access to treatment and follow-up for enrollees with coex-
isting conditions including, but not limited to, a mental health con-
dition coexisting with a chronic health condition.

(6) This secticn is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2016,
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NEW SECTICN

WAC 284-43-225 Issuer recordkeeping—Provider networks. (1) An
issuer must make available to the commissioner upon reguest its re-
cords, contracts, and agreements related to its provider networks.

(a) Reccrds to support proof of good faith contracting efforts
must be retained for seven years.

(b) Signed contracts, reimbursement agreements, and associated
accounting records must be retained for ten years after the contract
is terminated.

{2) Beginning January 1, 2016, an issuer must be able to provide
toc the commigsioner upon request the following information for a time
period specified by the commissioner. These records must be retained
for a period of ten years:

(a) The number of reguests submitted for prior authorlzatlon for
gervices by all providers and facilities;

(b) The total number of such requests processed; and

{(c) The total number of such requests denied.

AMENDATORY SECTION (Amending WSR 01-03-033, filed 1/9/01, effective
7/1/01)

WAC 284-43-251 ((Cevered persen's)) Enrollee's access to provid-
ers. (1) Each ((earrier)) lssuer must allow ((a—ecevered—persen)) an
enrcllee to choose a primary care provider who is accepting new pa-
tients from a list of participating providers. ((Ceveredpersons))

{a) Enrollees also must be permitted to change primary care pro-
viders at any time with the change becoming effective ({®e)) not later
than the beginning of the month following the ((eevered—persen'ls)) en—
rollee's request for the change.

(b) The issuer must ensure at all times that there are a suffi-
cient number of primary care providers in the service area accepting
new patients to accommodate new enrollees if the plan is open to new
enrcllment, and to ensure that existing enrollees have the ability to
change primary care providers,

(2) Each issuer must allow an enrolled child direct zccess te a
pediatrician from a list of participating pediatricians within their
network who are accepting new patients.

(a) Enrollees must be permitted to change pediatricians at any
time, with the change becoming effective not later than the beginning
of the month following the enrcllee's request for the change.

(k) HMach issuer must ensure at all times that there are a suffi-
cient number of pediatricians in the service area accepting new pa-—
tients to accommodate new enrollees if the plan is open to new enroll-—
ment, and to ensure that existing enrolled children have the ability
to change pediatricians.

((42+)) (3) Each ({earriex}) 1issuer must have a process whereby

( {(a—eovered—person)) an enrollee with a complex or sericus medical
gondition or ( (psyehiatrie)) mental health or substance use disorder,
including behavioral health condition, may receive a standing referral
tc a participating specilalist for an extended period of time. The
standing referral must be consistent with the (/{cevered—persen's)) en—
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rocllee's medical or mental health needs and plan benefits. For exam-
ple, a one-month standing referral would not satisfy this reguirement
when the expected course of treatment was indefinite. However, a re-
ferral does not preclude ((sarerier)) issuer performance of utilization
review functions.

{ (3 —taeh—ecarrier—shall provide eoveredpersens)) (4) Fach issu-
er must provide enrollees with direct access to the participating chi=-
ropractor of the (({ecovered persen's)) enrcollee's choice for covered
chiropractic health care without the necessity of prior referral.
Nothing in thig subsection ((shall preventearriers)) prevents issuers
from restricting ((eevered—persens)) enrollees to seeing only chiro-
practors who have signed participating provider agreements or from
utilizing other managed care and cost containment techniques and pro-
cesses such as _prior authorization for services. For purposes of this
subsection, "covered chircpractic health care” means covered benefits
and limitations related to chiropractic health services as stated in
the plan's medical coverage agreement, with the exception of any pro-
visions related to prior referral for services.

{ (- —Faeh——earrier)) {(5) FRach issuer must provide, upon the re-
quest of ((a—eevered —persern)) an enrollee, access by the ({eosvexed
persen)) enrollee te a second opinion regarding any medical diagnosis
or treatment plan from a qualified participating prov1der of the
( (eevered—persents)) enrcllee's choice. The ((earrier)) issuer may not
impose any charge or cost upon the ((eevered persen)) enrollee for
such second opinion other than ({&)) the charge or cost imposed for
the same service in otherwise similar circumstances.

{ (+5—Faeh——<arrier)) (6) FEach issuer must cover gervices of a
primary care previder whose contract with the plan or whose contract
with a subcontractor is being terminated by the plan or subcontractor
without cause under the terms of that contract:

(a) For at least sixty days following notice of termination to
the ((eovered-pergens—ery)) enrcllees; or

(b} In group coveradge arrangements involving pericds of open en-
rollment, only until the end of the next open enrollment period.

{3) Notice to ({coversed persens—shaidd)) enrcllees must include
information of the ((eevered persents)) enrcllee's right of access to
the terminating provider for an additional sixty days.

{ii) The provider's relationship with the ({({esrerier)) issuer or
subcontractor must be continued on the same terms and conditions as
those of the contract the plan cor subcontractor is terminating, except
for any provision requiring that the ((eaxrrier)) 1lssuer assign new
( (coveredpersens)) enrcollees to the terminated provider.

{ (He—FEaeh—esarrier—shatt)) (7} Fach issuer must make a good faith
effort to assure that written notice of a termination ( (withis—Eifreen

wefk%Hg—d&ys—ef—feeefp%—ef—&ssaaﬁee—e%—a—ﬁe%ﬁee—e£~%fﬁ%iﬂa%&eﬁ—&5—pfe-
sided to—all eosvered persens)) 1s provided at least thirty davs prior
to the effective date of the termination to_all enrollees who are pa-
tients seen on a regular kasis by the provider gr facilitv whose con-
tract is terminating, irrespective of whether the termination was for
cause or without cause. When a termination for cause provides less
than thirty days nectice to the carrier or provider, an issuer must
make a good faith effort to assure that written notice ¢of Lerminaticn
is provided immediately to all enrxcollees.
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AMENDATORY SECTION ({(Amending WSR 98-04-005, filed 1/22/98, effective
2/22/98)

WAC 284-43-300 Provider and facility contracts with ((health
earriers)) issuers—Generally. ( (A—heatth—earerier)) (1} An issuer
contracting with providers or facilities for health care service de-

livery to {(ecovered—persons—shatl)) enrclliees must satisfy all the re-
guirements contained in this subchapter. ((Fhe—health—carrier——shald

T SN = ¥y oo Iy

=) )

(2) An issuer must ensure that subcontractors of its contracted
providers and facilities comply with the reguirements of this subchap-
ter, An issuer's obligation to comply with these requirements ig non-
delegable; the issuer is not exempt from these reguirements becaugse it
relied upon a third-party vendor or subcontracting arrangement.

AMENDATORY SECTION (Amending WSR 98-04-005, filed 1/22/98, effective
2/22/98)

WAC 284-43-310 Selection of participating providers—Credential-
ing and unfair discrimination. (1) ! (Healtb—earricr selectieon)) An
issuer must develop standards for sgelecting participating providers
{ (end—facilities shall—be—developedby—the—earrier)), for primary care
providers, and for each health care provider or facility license
{{e®)) and professional specialty. The standards ((sha®k)} mnust be
used in determining the selection of health care providers and facili-
ties by the ((heatth—earrier)) issuer. The standards ((shatd)} must be
consistent with rules or standards established by the state department
of health or other regulatory authority established in Title 18 RCW
for health care providers specified in RCW 18.130.040. Selection cri-
teria ({(shadd)) must not be established in a manner that would:

(a) [ ({Ehat—would—altlow—a—heatth —earrier)) Allow an issuer to
avold risk by excluding providers or facilities because they are loca-
ted in geographic areas that contain populations presenting a risk of
higher than average claims, losses, or health services utilization;
{{e®r))

(b) | {(Hhat—woutd)) Exclude providers or facilities because they
treat or specialize in treating persons presenting a risk of higher
than average claims, losses, or health services utilization or because
they treat or specialize in treating minority cor special populations;
cr

{c) Discriminate regarding participatign in the network solely
based on the provider or facility type or category i1f the provider is
acting within the scope of their ljicense.

{2} The provisions of subsection (1} ((4a+—ane—tks)) of this sec-
tion | (skeadd)) must not be construed to prohibit ((a—eea¥siecr)) an is-
suer from declining to select a provider or facility who fails to meet
other legitimate selection criteria of the ((ea®eriex)) issuer. The

purpcse of these provisions is to prevent (|nretwork—excation—andpro—
. g oo 1 : : . c

V) prohibited
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health risk avoidance or prohibited discrimination through network
creation and provider or facility selection.

{3) The provisions of this subchapter do not require ((a—health
earrie®r)) an issuer to employ, to contract with, or retain more pro-
viders or facilities than are necessary to comply with the network
( (adeguaey)) access standards of this chapter.

(4) [ (A—heatth earrier shatt)) An issuer must make its selection
standards for participating providers and facilities available for re-
view upon request by the commissioner.

AMENDATORY SECTION (Amending WSR 99-21-016, filed 10/11/99, effective
11/11/89)

WAC 284-43-320 Provider contracts—Standards—Hold harmless pro-
visions. The execution of a contract by ((a—healtEhecarrier—shald)) an
issuer does not relieve the ((&esaltbh—eareier)) issuer of its obliga-
tions to any ((eevered—perser)} enrollee for the provision of health
care services, nor of its responsibility for compliance with statutes
or regulations. In addition te the contract form filing requirements
of this subchapter, all individual provider and facility contracts
({shadld)) must be in writing and available for review upon request by
the commissioner.

(1) {((A—heatth—earrier—shatd)) An issuer must establish a mecha-
nism by which its participating providers and facilities can obtain
timely information on patient eligibility for health care services and
health plan benefits, including any limitations or conditions on serv-
ices or benefits.

{2} Nothing ccntained in a participating provider or a partici-
pating facility contract may have the effect of modifying benefits,
terms, or conditions contained in the health plan. In the event of any
conflict between the contract and a health plan, the benefits, terms,
and conditions of the health plan {(shelt)) must govern with respect
to coverage provided to (/|(eevered-persens)) enrollees.

{(42+)) (3} Each participating provider and participating facili-
ty contract ({shaltd)) must contain the following provisions ({er—var—
et i IS

"(a) ({%}){Name of provider or facility} hereby agrees that in no
event, including, but not limited to nonpayment by {name of ( (earri-
er)) igsuer}, {name of ((es¥rierls)) issuer's} insolvency, or breach

of this contract ({shatt)) will {name of provider or facility} bill,
charge, collect a deposit from, seek compensation, remuneration, or
reimbursement from, or have any recourse against |((a—eevered—persen))
an_enrollee or person acting on their behalf, other than {name of
( (eaerier)) issuer}, for services provided pursuant to this contract.
This provision {(shax})) does not prohibit collection of {deductibles,
copayments, coinsurance, and/ocr payment for noncovered serviceas},
which have not otherwise been paid by a primary or secondary | (gerei-
er)) lissuer in accordance with requlatory standards for coordination
of benefits, from [ (eceveredpersons)) enrollees in accordance with the
terms of the {{eeveredpersen's)) enrollee's health plan. {{%})

{b) ((%)}{Name of provider cr facility} agrees, 1in the event of
{name of ((earrierts)) issuer's! insolvency, to continue to provide
the services promised in this contract to (({(eevered-persens)) enrcll-
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ees of {name of ((earrier)) issuer} for the duration of the period for
which premiums on behalf of the ((esvered persen)) enrcllee were paid
to {Name of ((earsiexr)) issuer} or until the ((covered—pewsenlsg)) en—
rollee's discharge from inpatient facilities, whichever time is great-
er. ({(*))

(c) ({*))Notwithstanding any other provision of this contract,
nething in this contract shall be construed to modify the rights and
benefits contained in the {(eevered—perseorts)) enrcllee's health plan.
((£))

(d) {((*)){Name of provider or facility} may not bill the ((eow—
ered—persen)) enrollee for covered services (except for deductibles,
copayments, or coinsurance) where {name of ((eaerrie=s)} issuer} deniecs

payments because the provider or facility has failed to comply with
the terms or conditions of this contract. ({&))

(e) ((%)){Name of provider or facility} further acrees (i) that
the provisiecns of (a), (b), (c), and ({(d} of this subsection (({fe=
tdentifying -ettotions—apprepriate—to—the—eontract—Fform})) shall sur-
vive termination of this contract regardless of the cause giving rise
tc termination and shall be construed to be for the bsnefit of {name
of [ (earrierlsl ecovered—persons)) issuer's}) enrollees, and (il) that
this provision supersedes any oral or written contrary agreement now
existing or hereafter entered into between {name of provider or fa-
cility} and (({ecowvered—persens)) enrollees or perscns acting on their
behalf. { (%))

(F) ((MVIF {name of provider or facility} contracts with other
providers or facilities who agree to provide covered services to
( (ceveredpersons)) enrollees of {name of ((earzier)) issuer} with the
expectation of receiving payment directly or indirectly from {name of
( (eaerdiex)) issuer)}, such providers or facilities must agree to abide
by the provisions of (a), (b), {(c), (d), and (e) cof this subsection
( {(ter—identifying—oitotionsappropriate—to—the—contrac—Torn}) ) . "

({+33)) (4} The contract {({shal¥)) must infcrm participating pro-
viders and facilities that willfully cecllecting or attempting to col-
lect an amount from ({a—ecevered—persern)) an enrcllee knowing that col-
lection to ke in violation of the participating provider or facility
contract constitutes a class C felony under RCW 48.80.030(5h).

{ (4R heatth carrier——ahadd) ) (5) An issuer must netify partici-
pating providers and facilities of their responsibilities with respect
to the health ((earrier'ls)) issuer's applicable administrative poli-
cles and programs, including but not limited to payment terms, uti-
lization review, gquality assessment and improvement programs, creden-
tialing, grievance, _appeal and adverse benefit determination proce-
dures, data reporting requirements, pharmacy benefit substitution pro-
cegses, confidentiality requirements and any applicabkble federal or
state reguirements.

{6) An issuer_must make all documents, proceduresg, and other ad-
minigtrative policies and programs referenced in the contract ((must
Bel) avallable for review by the provider or facility prior to con-
tracting. An issuer mav comply with this subsection by providing elec-
Lronic access.

{a) Participating providers and facilities must be given reasona-
ble notice of not less than sixty days of changes that affect provider
or facility compensation ({a#ad)) or that affect health care service
delivery unless changes to federal or state law or regulations make
such advance notice impossible, in which case notice ({s@add)) must be
provided as soon as possible.
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(b) (i) Subject te any termination and continuity of care provi-
sions of the contract, a provider or facility may terminate the con-
tract without penalty if the provider or facility does not agree with
the changes, subject fo the reguirements in subsection (9) of this
section.

(ii} A material amendment to a contract may be rejected by a pro-
vider or facility. The rejection will not affect the terms of the ex-
isting contract. A material amendment has the same meaning as in RCW
48.39.005.

{c} No change to the contract may be made retroactive without the
express written consent ¢f the provider or facility.

epeet)) (d) An igsuer must qlve a provider or facility full access to

the coverage and service terms of the applicable health plan for an
enrolled patient.

(7} Each participating provider and participating facility con-
tract must contain the follewing provisions:

(a) "No health carrier subject to the jurisdiction of the state
of Washington may in any way preclude or discourage their providers
from informing patients of the care they require, including wvarious
treatment options, and whether in their view such care is consistent
with medical necessity, medical appropriateness, or otherwise covered
by the patient's service agresment with the health carrier. Ne¢ health
carrier may prohibit, discourage, or penalize a provider otherwise
practicing in ceompliance with the law from advocating on behalf of a
patient with a health carrier. Nothing in this section shall be con-
strued to authorize previders to bind health carriers to pay for any
service."

{b) "No health carrier may preclude or discourage patients or
those paying for their coverage from discussing the comparative merits
of different health carriers with their providers. This prohibition
specifically includes prohibiting or limiting providers participating
in those discussions even if critical of a carrier."”

( {(+H6+—PAhealth acreier—ochalt))

(8) Subiject to applicsble state and federal laws related to the
confidentiality of medical or health records, an igsuer must require

participating providers and facilities to make health records availa-
ble to appropriate state and federal authorities involved in assessing

the qguality of care or 1nvest1gat1ng ( (Ehe—grievances—or—complaintos—of

“f—A—health caxrier)) complaints, grievances, appeals, or review
of any adverse benefit determinations of enrollees. An issuer must re-
guire providers and facilities to cooperate with audit reviews of en-
counter data in relaticon to the administration of health plan risk ad-
justment and reinsurance programs.

(9) An issuer and participating provider and facility ((skaid))
must provide at least sixty days' written notice to each other before
terminating the contract without cause. ((Fhehealth carrier shatl))

(10) Whether the termination was for cause, or without cause, the
issuer must make a gocd faith effort to ((asswre—that)) ensure written
notice of a termination (({within fifteen working days—eaf—rececipt——or
issuanece—of a noticeof termivnatien)) 13 provided at least thirty days
prior to the effective date of the termination or immediately for a
termination for cause that results in less than thirty davs notice to
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a previder or carrier to all ((eevered—persens)) enrollees who are pa-
tients seen:
{a) Cn a regular basis ((by—the previder whose contract—is—termi
Womm ) _ X . .
Frereeng i%fffﬁzszi“s ef—whether th stm?ﬂﬂzfsﬂ 55— EOE—GAUSE—OF vt
{b) By a provider for whom they have '
(¢)_ By _a primary care provider({{(+—=

or

-2 healtth earrier)) .

(11) An issuer is responsible for ensuring that participating
providers and facilities furnish covered services to [((eevered—per—
gons)) each enrcollee without regard to the ((esvered—persenls)) enrol-
lee's enrollment in the plan as a private purchaser of the plan or as
a participant in publicly financed programs of health care services.
This requirement does not apply to circumstances when the provider
should not render services due to limitaticns arising from lack of
training, experience, skill, or licensing restrictions.

( (99— heatth ecarrier—ohatt)) (12) An issuer must not penalize a
provider because the provider, in good faith, reports to state or fed-
eral authorities any act or practice by the ((Reatth—earrier)) lissuer
that jecpardizes patient health or welfare cr that may violate state
or federal law. :

+35)) (13) Every participating provider contract ((skald)) must
contain procedures for the fair resolution of disputes arising out of
the contract.

(14) Participating provider and facility contracts entered into

prior to the effective date of these rules must be amended upon renew-
al to ceoemply with these rules, and all such contracts must conform to
these provisions no later than July 1, 2016. The commissioner may ex—
tend the Julv 1, 2016, deadline for an issuer for an additional one
vear, 1f the issuer makes a written request. That request must explain
how a good faith effort at compliance has been made, provide the spe-
cific reasons the deadline cannot be met, and state the date the issu-
er expects to be in compliance (no more than one vear bevond July 1,

2016) .

AMENDATORY SECTION (Amending WSR 13-16-045, filed 7/31/13, effective
8/31/13)

WAC 284-43-330 Participating provider—Filing and approval. (1)
( (A—healtth—earrier—must —file with—the—commitoiener—thirey —eoatentdar
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- hadll i ] ey hetl : ce
provisiton—reguired—by—cthic—<chopter-)) An issuer must file for prior

approval all participating provider agreements and facilitv agreements

thirty calendar days pricr to use, If & carrier negotiates a provider
or facility contract or a compensation agreement that deviates from an
approved agreement, then the issuer must file that negotiated contract
or agreement with the commissioner for approval thirty davs before
use. The commissioner must receive the filings electronically in ac-
cordance with chapters 284-44A, 284-4¢A, and 284-58 WAC.

(2)(a) An issusr may file a provider or facility contract tem—
plate with the commissioner. A "contract template"™ is_a sample con—
tract and compensation agreement form that the issuer will use to con-
tract with multiple providers or facilities. A contract template must
be issued exactly as_approved.

(1) When an issuer modifies the contract template, an issuer must
refile the modified contract template for approval. All changes to
{ (eemeraects)) the contract template must be indicated through strike
outs for deletlons and underlines for new materlal { (AlEerpativelyr

modlfled template must be 1ssued to Drov1ders and facilities upon ap-

proval.

(ii} Alternativelyv, issuers may file the modified contract tem-
plate for prospective contracting and a contract addendum or amendment
that would be issued to currently contracted providers or facilities
for prior approval. The filing must include any correspondence that
will be sent to a provider or facility that explains the amendment or
addendum. The correspondence must provide sufficient information to
clearly inform the provider or facility what the changes to the con-
tract will be. All changes tc the contract template must be indicated
through strike cuts for deletions and underlines for new material,

{iii) Changes to a previously filed and approved provider compen-
sation agreement modifving the compensation amount or terms related to
compensation mugst be filed and are deemed approved upon filing 1f
there are no other changes to the previously approved provider con-
tract or compensation agreement.

(b) (i} All negotiated contracts and compensation agreements must
be filed with the commissioner for approval thirty calendar days prior
to use and include all contract documents between the parties.

{(ii) Tf the onlv negotiated change is to the compensation amount
or terms related to compensation, it must be filed and is deemed ap-
proved upon filing.

(3) If the commissioner takes no action within thirty calendar
days after submission ((ef—a——somple——cerntroctor o moterial change—to—a
sample—eontract form by o health earrier) ), the (({ehenge—eor)) form is
deemed approved except that the commissioner may extend the approval
period an additional fifteen calendar days upon giving notice before
the expiration of the initial thirty-day period. Approval may be sub-
sequently withdrawn for cause.

{4) The ((keslth—ecaorrier—asheld)) issuer must maintain provider
and facility contracts at its pr1n01pal place of business in the
state, or the ((heatth ecarrier shalt)) issuer must have access to all
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contracts and provide copies to facilitate regulatory review upon
twenty days prior written notice from the commissicner.

{5) Nothing in this section relieves the isgssuer of the responsi-
bility detailed in WAC 284-43-220 (3)(b) to ensure that all provider
and facilitv contracts are current and signed if the provider or fa-
cilitv is listed in the network filed for approval with_ the commis-
sioner,

(6) If an issuer enters into a reimbursement agreement that is
tied to health outcomes, utilization of specific services, patient
volume within a specific period of time, or other performance stand-
ards, the issuer must file the reimbursement agreement with the com-
missioner thirtyv davs prior to the effective date of the agreement,
and identifv the number of enrollees in the servige area in which the
reimbursement agreement applies. Such reimbursement agreements must
not cause or be determined by the commissioner to regult in discrimi-
nation against or rationing of medically necessary services for en-
rollees with a specific covered condition or disease. If the commis-—
sioner fails to notify the issuer that the agreement is disapproved
within thirty days of receipt, the agreement is deemed approved. The
commissioner may subseguently withdraw such approval for cause.
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